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INNOVATIVE DESIGN PROTECTION AND 
PIRACY PREVENTION ACT 


FRIDAY, JULY 15, 2011 

House of Representatives, 

Subcommittee on Intellectual Property, 

Competition, and the Internet, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10:08 a.m., in room 
2141, Rayburn House Office Building, the Honorable Bob Goodlatte 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Goodlatte, Quayle, Coble, Chabot, 
Marino, Watt, Conyers, Chu, Lofgren, and Jackson Lee. 

Staff Present: (Majority) Blaine Merritt, Subcommittee Chief 
Counsel; Olivia Lee, Clerk; and Stephanie Moore, Minority Sub- 
committee Chief Counsel. 

Mr. Goodlatte. Good morning. 

The Subcommittee on Intellectual Property, Competition, and the 
Internet will come to order. I want to welcome our witnesses for 
this hearing on the “Innovative Design Protection and Piracy Pre- 
vention Act.” 

I am going to submit my opening statement for the record and 
I believe that the Ranking Member, Mr. Watt, who I believe will 
be here shortly, and the Ranking Member of the full Committee, 
Mr. Conyers, have indicated an interest in doing the same in order 
to get to our witnesses as quickly as possible. 

Our reason for doing that is because we are expecting votes 
around 11. Once they come, they are going to be very lengthy, and 
we may have to conclude before then. We will gauge that at 11. 

[The prepared statement of Mr. Goodlatte follows:] 

Prepared Statement of the Honorable Bob Goodlatte, a Representative in Congress 

from the State of Virginia, and Chairman, Subcommittee on Intellectual Property, 

Competition, and the Internet 

Article I, section 8, of the Constitution lays the framework for our nation’s copy- 
right laws. It grants Congress the power to award inventors and creators for limited 
amounts of time exclusive rights to their inventions and works. The Founding Fa- 
thers realized that such an incentive was crucial to ensure that America would be- 
come the world’s leader in innovation and creativity. This incentive is still necessary 
to maintain America’s position as the world leader in innovation. 

Most industrialized nations provide legal protection for fashion designs. However, 
in the United States, the world’s leader in innovation and creativity, fashion designs 
are not protected by traditional intellectual property regimes. Copyrights are not 
granted to apparel because articles of clothing, which are both creative and func- 
tional, are considered useful articles, as opposed to works of art. Design patents are 

( 1 ) 
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intended to protect ornamental designs, but clothing rarely meets the criteria of pat- 
entability. Trademarks only protect brand names and logos, not the clothing itself. 
And the Supreme Court has refused to extend trade dress protection to apparel de- 
signs. Thus, a thief violates Federal law when he steals a creator’s design, repro- 
duces and sells that article of clothing, and attaches a fake label to the garment 
for marketing purposes. 

But it is perfectly legal for that same thief to steal the design, reproduce the arti- 
cle of clothing, and sell it, provided he does not attach a fake label to the finished 
product. This loophole allows pirates to cash in on the sweat equity of others and 
prevents designers in our country from reaping a fair return on their creative in- 
vestments. 

The production lifecycle for fashion designs is very short. Once a design achieves 
popularity through a fashion show or other event, a designer usually has a limited 
number of months to produce and market that original design. Further complicating 
this short-term cycle is the reality that once a design is made public, pirates can 
immediately offer identical knockoffs on the Internet for distribution. 

Again, under current law, this theft is legal unless the thief reproduces a label 
or trademark. And because these knockoffs are usually of such poor quality, they 
damage the designer’s reputation as well. Common sense dictates that we should 
inhibit this activity by protecting original fashion works. 

Our undertaking is similar to action taken by Congress in 1998 when we wrote 
Chapter 13 of the Copyright Act, which offers protection for vessel hull designs. The 
“Innovative Design Protection and Piracy Prevention Act” amends this statutory 
template to include protections for fashion designs. Because the production lifecycle 
for fashion designs is very short, this legislation similarly provides a shorter period 
of protection of three years that suits the industry. 

The bill enjoys support among those in the fashion and apparel industries. While 
concerns have been expressed about the scope of previous versions of this legisla- 
tion, my office has engaged in discussions through the years with interested parties 
to ensure that the bill does not prohibit designs that are simply inspired by other 
designs; rather, the legislation only targets those designs that are “substantially 
identical” to a protected design. Other provisions, including a “home-sewing” excep- 
tion and a requirement that a designer alleging infringement plead with particu- 
larity, ensure that the bill does not encourage harassing or litigious behavior. 

H.R. 2511 is identical to legislation reported by the Senate Judiciary Committee 
last December. Between this event and the growing coalition of stakeholders coa- 
lescing around our bill, I am optimistic that we can enact fashion piracy reform in 
the 112th Congress. 

I look forward to hearing from our witnesses, and I now recognize the Ranking 
Member from North Carolina for his opening statement. 


Mr. Goodlatte. In the meantime, let me go ahead and welcome 
our witnesses and introduce them. We have a very distinguished 
panel of witnesses today. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety. I ask that each witness summarize his 
or her testimony in 5 minutes or less. 

To help you stay within that time, there is a timing light on your 
table. When the light switches from green to yellow, you will have 
1 minute to conclude your testimony. When the light turns red, it 
signals that your 5 minutes have expired. 

And it is the custom of this Committee to swear in our witnesses. 

So I would ask that the witnesses rise. 

[Witnesses sworn.] 

Mr. Goodlatte. Thank you very much. Please be seated. 

Our first witness is Lazaro Hernandez, who co-founded Proenza 
Schouler, a New York-based modern luxury women’s wear and ac- 
cessory label, in 2002. The company has won a number of industry 
honors from the Council of Fashion Designers of America, including 
the 2003 Perry Ellis Award for New Talent, the 2004 Vogue Fash- 
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ion Fund Award, and the 2007 and 2011 Women’s Wear Designer 
of the Year Award. 

Proenza Schouler is sold in more than 100 outlets worldwide and 
has collaborated with Target and J Brand Jeans, among other re- 
tailers. The company has also developed working relationships with 
a number of celebrities such as Kristen Stewart, Sarah Jessica 
Parker, Gwyneth Paltrow, Kirsten Dunst, and Julianne Moore. 

Originally a pre-med student from South Florida, Mr. Hernandez 
dropped out of the University of Miami and enrolled in the Parsons 
School of Design, from which he graduated 9 years ago. 

Our next witness is Jeannie Suk, professor of law at Harvard 
Law School. Professor Suk specializes in criminal law and family 
law, while also teaching art and entertainment law. Prior to her 
current duties. Professor Suk served as a law clerk for Judge Harry 
Edwards of the U.S. Court of Appeals for the D.C. Circuit and for 
Justice David Souter on the United States Supreme Court. She 
also worked as an Assistant District Attorney in Manhattan and 
was a fellow at the New York University School of Law. 

Professor Suk studied ballet at the School of American Ballet and 
piano at the Juilliard School before earning her B.A. From Yale, a 
Doctor of Philosophy from Oxford as a Marshall Scholar, and her 
law degree from Harvard. 

Our next witness is Christopher Sprigman, professor of law at 
the University of Virginia School of Law. He teaches intellectual 
property, antitrust, competition policy, and comparative constitu- 
tional law. Prior to joining the Virginia faculty in 2005, Professor 
Sprigman clerked for Judge Steven Reinhardt of the Ninth Circuit 
Court of Appeals and for Justice Lawrence Ackerman of the Con- 
stitutional Court of South Africa. He also taught law in Johannes- 
burg, worked in the Antitrust Division of the U.S. Department of 
Justice, practiced law in Washington, and served as a residential 
fellow at the Center for Internet and Society at Stanford Law 
School. Professor Sprigman earned his B.A. From the University of 
Pennsylvania and his law degree from Chicago. 

Our final witness is Kurt Courtney, manager of government rela- 
tions at the American Apparel & Footwear Association since 2007. 
In that capacity, he handles a wide variety of issues affecting the 
industry. That includes intellectual property, health care, taxes, 
ports, and government contracts. 

Before joining AAFA, Mr. Courtney spent 5 years on Capitol Hill 
working for Representatives Zack Wamp, Buck McKeon, and Ileana 
Ros-Lehtinen. A native of Los Angeles, Mr. Courtney graduated 
from the George Washington University in 2000 with a Bachelor of 
Arts Degree in International Affairs. 

I want to welcome all of you. 

Mr. Hernandez, we will begin with you. 

TESTIMONY OF LAZARO HERNANDEZ, DESIGNER AND 
COFOUNDER, PROENZA SCHOULER 

Mr. Hernandez. Hello. Good morning. Chairman Goodlatte, 
Members of the Subcommittee. 

I am pleased to be here today to testify in support of H.R. 2511, 
or the ID3PA, on behalf of the Council of Fashion Designers of 
America. The CFDA is the leading trade organization representing 
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the American fashion industry. Over 85 percent of its members are 
small businesses that are creating jobs across the country, as fash- 
ion has grown to a $340 billion industry in the United States. 

My design firm, Proenza Schouler, began as a senior project sim- 
ply at Parsons School of Design. In 1998, I met my design partner. 
Jack McCollough, who is here today. In our senior year at Parsons, 
we designed our first collection. And the entire collection was, re- 
markably, bought by Barney’s New York. As a result, at the age 
of 23 , we launched our independent label, Proenza Schouler, which 
is named after our mother’s maiden names. 

I would like to thank the Committee for taking up the important 
issue of fashion piracy in this legislation. The fashion business is 
already a tough business, and it is getting tougher because of pi- 
racy. It takes tens of thousands of dollars to start a business and 
even more to sustain it. Just one of our collections — and we 
produce four collections a year — cost about $3.8 million. The cost 
of a typical show is approximately $320,000. So you can see a sig- 
nificant amount of money has been spent before a designer has re- 
ceived their first order. 

As designers, we expect many challenges. And we can handle 
most of them. However, we are helpless against copyists who prey 
on our ideas. Established or undiscovered, all designers have been 
touched by fashion design piracy. Fashion design is intellectual 
property that deserves protection. 

Fashion is different from basic apparel. Our designs are born in 
our imaginations. We create something from nothing at all. But by 
far, the majority of apparel is based on garments already in the 
public domain. Nothing about this proposed legislation will change 
that. Nobody will ever be able to claim ownership of a T-shirt or 
something as simple as a pencil skirt. 

When designers produce basic garments that complement their 
original designs in their collection, we know the difference between 
that and what is new. And so do the design pirates. This bill is in- 
tended to protect only those designs that are truly original. 

Our PS 1 satchel has been knocked off repeatedly. We have at- 
tempted to assure our rights and fight this piracy, but without suc- 
cess, because, unfortunately, it is currently legal under U.S. law to 
pirate a design that happens to be the key to our business. Every 
other developed country other than China has a law on the books 
to protect fashion, except the U.S. As a result, the U.S. has become 
a haven for copyists who steal designers’ ideas and sell them as 
their own with no fear of consequences. It has also become the 
weak link of international IP protection and the first if not only 
market for Chinese exporters of pirated designs. This is completely 
unacceptable. 

The problem is worsening with new technologies. Today, digital 
images from runway shows in New York or red carpet in Holly- 
wood can be uploaded to the Internet within minutes, viewed at a 
factory in China, and be copied and offered for sale online within 
days, which is months before the designer is able to deliver the 
original garments to stores. 

Piracy can wipe out young careers in a single season. The most 
severe damage from lack of protection falls upon emerging design- 
ers, such as ourselves, who everyday lose orders and potentially 
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our entire businesses. While salvage designers and large corpora- 
tions with wide recognized trademarks can better afford to absorb 
these losses caused by copying, very few small businesses can com- 
pete with those who steal their intellectual capital. It makes it 
harder for young designers to start up their own companies. And 
isn’t that the American Dream? 

Ever designer must develop their own DNA in order to make a 
lasting and recognizable impact on consumers. It is like developing 
their hit song. Imagine if a starting songwriter’s first song was sto- 
len and recorded by someone else, with no credit to the songwriter. 
And worse, it becomes a hit. They hear it on the radio every day, 
and they are never credited. That is what happens to many young 
designers whose ideas are stolen and rendered by others. It is very 
hard to survive when you become the victim of this type of theft. 

I thought it would be helpful to talk a little bit about the eco- 
nomics of the industry. Designers don’t make a profit selling a 
small number of high-priced designs, but only after they offer their 
own more affordable ready-to-wear lines based on their high-end 
collections. Just like other businesses, they can lower their prices 
based on volume. Design piracy makes it difficult for a designer to 
move from higher-priced fashion to developing affordable renditions 
for a wider audience. It also makes it impossible to sell collections 
to stores when the clothes have already been knocked off for less. 
And licensing deals are then no longer an option. In other words, 
fashion designers should have the chance to knock off their own de- 
signs before others do it for them. 

Proenza Schouler is an example of successful licensing deals. 
Several years ago, we designed a collection for Target. There are 
many more examples of successful partnerships between American 
designers and large American retailers, including discount retail- 
ers. There is no reason that real innovation, rather than knockoffs, 
shouldn’t be available for everyone. The average consumer can 
wear affordable new designs created by true designers rather than 
poor copies of the real thing made by pirates in China. 

In order for this bright future to happen, we desperately need 
the ID3PA passed into law. The ID3PA has been narrowed signifi- 
cantly from previous Congresses. Apparel manufacturers had legiti- 
mate concerns, so designers began negotiations with the association 
representing U.S. apparel and footwear manufacturers, the AAFA. 
We are pleased that the results of those negotiations is the legisla- 
tion recently introduced. 

We will need this bill to be enacted. Our industry is growing op- 
portunities all across the country and many in your districts. We 
can’t compete against the pirates. And piracy is worsening. Without 
this legislation, this creativity and innovation that has put Amer- 
ican fashion in the position of leadership will dry up. We ask you 
to please pass this legislation quickly. Thank you for your time. 

[The prepared statement of Mr. Hernandez follows:] 

Prepared Statement of Lazaro Hernandez, 

Fashion Designer & Co-Founder, Proenza Shouler 

INTRODUCTION 

Good morning Chairman Goodlatte, Ranking Member Watt and other Members 
of the Subcommittee. I am pleased to lie here today to testify in support of the Inno- 
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vative Design Protection and Piracy Prohibition Act, or ID3PA, on behalf of the 
Council of Fashion Designers of America (CFDA). CFDA is a leading trade organiza- 
tion representing the American fashion industry. Our members are prominent 
household names and primarily up and coming talent. The vast majority — over 
86% — are small businesses. These small businesses are creating jobs across the 
country as fashion has grown to a $340 billion industry in the U.S. The CFDA also 
counts among its fashion constituents publishing, communications, retail, manufac- 
turers and production whose success is contingent on the success of designers. 

My design firm, Proenza Schouler, began simply as a senior project at Parsons 
School of Design. It was there that, in 1998, I met my design partner Jack 
McCollough. For three years we each designed independently. During those years 
we were fortunate to have our talent cultivated by some of the great names in the 
fashion industry; Jack was mentored by Marc Jacobs, I by Michael Kors. In our sen- 
ior year at Parsons, we designed our first collection. It received the Golden Thimble 
award for best student collection and remarkably, the entire collection was bought 
by Barneys New York. As a result, at the age of 23, we launched our own inde- 
pendent label, Proenza Schouler, named after our mothers’ maiden names. 

In just five years, we grew from a company of three people to fifty with total an- 
nual operating costs of $15.2 million. Ours is not a typical story and it may sound 
like success came easily for us. It didn’t. Proenza Schouler is the result of tens of 
thousands of hours of very hard work, a lot of determination, talent and a little 
luck. 


COSTS OF THE FASHION BUSINESS 

The fashion business is a tough business. With each new season, designers put 
their imagination to work, and their resources at risk. It takes tens of thousands 
of dollars to start a business and even more to grow and create new collections and 
shows to showcase them. Just one of our collections — and we produce 4 collections 
a year — costs $3.8 million. The cost of a typical show is approximately $320,000. So, 
before a designer has even received that first order, they’ve spent a significant sum 
of money. 

As designers we expected many of the challenges we face; the challenges of secur- 
ing funding, convincing retailers to carry our collections, meeting deadlines, deliv- 
ering our clothes in time to stores, finding studio space, attracting talented employ- 
ees. We can handle all of those. However, we are helpless against copyists who prey 
on our ideas. Our story of long hours and sacrifice, pinching pennies to grow a busi- 
ness, is the same story told by countless small designers who are working as entre- 
preneurs to build businesses based on their own intellectual capital. We were fortu- 
nate to win awards and gain notoriety early but there are countless, undiscovered 
small designers across America working in their studios waiting to have someone 
buy their clothes or accessories. Established or undiscovered — we all have been 
touched by fashion design piracy. We luckily survived despite its disastrous effects, 
but many colleagues whose names you will never hear, had to close down. 

FASHION, INSPIRATION AND INTELLECTUAL PROPERTY 

I thought it might be helpful to describe the fashion design process and how it 
is so much like other creative pursuits that today enjoy copyright protection. Fash- 
ion is not protected under current law because of the general rule exclusion of useful 
articles from the scope of copyright protection. In other words, we all must wear 
clothes. While there are other means of protecting various components of intellec- 
tual property relative to fashion, the protection of fashion design falls between the 
cracks: neither trademark (protecting the brand) or trade dress (requiring such rec- 
ognition as constituting secondary meaning), or design patent (which involves such 
a lengthy process that it offers no protection against the fast creative fashion cycle) 
provide adequate protection. 

But designing a fashion collection is no different from the intellectual process in- 
volved in creating a painting or a song except perhaps its lengthy process. The de- 
velopment of a collection usually begins 10 months before it is launched. We draw 
inspiration from the world around us. Personally, we do research and development, 
not in a lab, but through the cultures we observe through travel, the books we read 
or the music we listen to. For example, work on our fall collection took place in the 
American West. We spent time in Wyoming, Colorado and New Mexico exploring 
Native American history and their crafts and were inspired by Navajo textiles. 
When you look at our designs you won’t see knockoffs of Navajo crafts. Instead you 
will see that we incorporated their feel and some of their elements to create our own 
originals. 
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Our designs are born in our imaginations, unlike the production of most basic ap- 
parel. While we create something from nothing, by far, the majority of apparel is 
based on garments already in the public domain. Nothing about the proposed legis- 
lation will change that. Nobody will ever be able to claim ownership of the t-shirt 
or the pencil skirt. When designers produce basic garments to complement the origi- 
nal designs in our collections and create complete outfits, we know the difference 
between what is new and what is based on a common template — and so do design 
pirates. The bill is intended to protect only those designs that are truly original. 

NEW TECHNOLOGIES & LACK OF A U.S. LAW FUELS PIRACY 

In recent years America’s fashion designers have become some of the most sought 
after throughout the world. The level of originality seen on runways each season 
continues to surpass and surprise. However, with the accolades American designers 
are receiving comes the devastating blow of fashion piracy. 

One of our most popular designs has unfortunately become a typical example of 
the problem we highlight. Our PSl satchel is one of the most knocked off designs 
on the market today. We have attempted to assert our rights and fight this piracy — 
but without success — because unfortunately it is currently legal under U.S. law. 

Current U.S. intellectual property law supports copyists at the expense of original 
designers, a choice inconsistent with America’s position in fields of industry like 
software, publishing, music, and film. Internationally, design protection is the norm. 
Every other developed country, other than China, has a law on the books to protect 
fashion except the U.S. As a result the U.S. has become a haven for copyists who 
steal designers’ ideas and sell them as their own with no fear of consequences. It 
also has become the weak link of international IP protection and the first, if not 
only, market for Chinese exporters of pirated designs. 

With every passing year, the problem of copying worsens. It is growing with new 
technologies. Just as the Internet has transformed industries like music, books and 
motion pictures, and created new opportunities for piracy, it has done the same for 
fashion. Today, global changes in both the speed with which that information is 
transferred and the location where the majority of clothing and textiles are pro- 
duced have resulted in increased pressure on creative designers. Digital photo- 
graphs from a runway show in New York or a red carpet in Hollywood can be 
uploaded to the Internet within minutes, the 360 degrees images viewed at a factory 
in China, and copies offered for sale online within days — months before the designer 
is able to deliver the original garments to stores. 

PIRACY HARMS DESIGNERS 

I have heard the argument that somehow fashion piracy doesn’t harm the indus- 
try, but rather helps it. This is akin to the concept that stealing from legitimate 
owners encourages them to replace their property and thus boosts the Gross Na- 
tional Product. Those suggesting that it helps designers to have their works knocked 
off have certainly never stood in my shoes. Far from helping the desimer, design 
piracy can wipe out young careers in a single season. The most severe damage from 
lack of protection falls upon emerging designers, who every day lose orders, and po- 
tentially their businesses, because copyists exploit the loophole in American law. 
While established designers and large corporations with widely recognized trade- 
marks can better afford to absorb the losses caused by copying, very few small busi- 
nesses can compete with those who steal their intellectual capital. 

Every designer must develop their own DNA in order to make a lasting and rec- 
ognizable impact on consumers. It’s like developing their “hit song” or anthem. 
Imagine if a starting songwriter’s first song was stolen and recorded by someone 
else with no credit to the songwriter and worse, it becomes a hit. They hear it on 
the radio every day and they are never credited. That’s what happens to many 
young designers whose ideas are stolen and rendered by others. It’s very hard to 
survive when you become a victim of this type of theft. 

THE ECONOMICS OF FASHION — 

LICENSING DEALS MAKE FASHION ACCESSIBLE 

Some designers make their names in high end collections, where they sell a very 
small number of rather expensive designs. While the designs can be high priced, the 
designer never recoups development costs for the designs because he or she sells so 
few garments. Designers are only able to recoup their investments when they later 
offer their own affordable ready-to-wear lines based on those high end collections. 
They then can lower the prices at which their designs are sold because they sell 
more of them. Just like other businesses — it’s dependent on volume. Design piracy 
makes it difficult for a designer to move from higher priced fashion to developing 
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affordable renditions for a wider audience. It also makes it impossible to sell collec- 
tions to stores when the clothes have already been knocked off. Licensing deals are 
then no longer an option. In other words, fashion designers want the chance to 
knock off their own designs before others do it for them. 

Proenza Schouler is an example of successful licensing deals. Several years ago 
we designed a capsule collection of clothing and accessories for the Target GO Inter- 
national campaign. To those who argue that protecting fashion will drive up costs, 
accessibility and ultimately harm consumers, our experience disproves this myth. In 
the past few years we have seen a proliferation of partnerships between American 
designers and large American retailers including discount retailers. In addition to 
us, some other American designers who have collaborated with such retailers are 
Isaac Mizrahi at Target, Isabel Toledo at Payless, Norma Kamali at Wal-Mart, 
Mary Kate and Ashley Olsen at JC Penney, Billy Reid at J.Crew, Diane von 
Furstenberg at Gap and Vera Wang at Kohl’s. These stores have all seen the value 
of making the works of American designers available in their stores through licens- 
ing deals so that designers get paid for their innovation and creativity. This proves 
that the real growth of American fashion is in the lower to mid price range. 

This bill will make it easier for all designers, not just the big names, to make 
their designs available at a variety of prices in a variety of stores. There are some 
in the industry who have become comfortable with the status quo. They see no need 
for a new law and fear that they might have to change the way they do business. 
To those companies I say, talk to all of the small designers put out of business by 
your current practices and business models. 

There is no reason that real innovation, rather than knockoffs, shouldn’t be avail- 
able for everybody. Consumers can have more choices precisely because of innova- 
tion. The average consumer can wear new designs, created by true designers rather 
than poor copies of the real thing made by pirates in China. As I stated before, fash- 
ion in America is a $340 billion industry, in n this economic downturn we should 
encourage growth in this sector. More competition and growth won’t occur simply 
by everybody distributing the identical product around the world because copying 
isn’t illegal. Growth won’t occur because somebody can steal a designer’s creation 
and then go sell it for a third of the price. Because innovation is the fuel of the 
U.S. economy, in the long term, lack of protection will shrink American businesses 
and provoke the loss of American jobs. 

THE ID3PA IS DESPERATELY NEEDED 

Congress has passed laws to protect against counterfeits. One in three items 
seized by U.S. Customs is a fashion counterfeit. Congress has made it illegal to traf- 
fic in the labels that are used in counterfeit goods. But a copy of a design is really 
a counterfeit without the label. If no design piracy existed, there could not be coun- 
terfeiting. Both must be addressed or else the small designer with no brand recogni- 
tion is left defenseless to the devastating problem of piracy, leaving only famous 
brands and big companies protected. 

It is for all these reasons that we are here today to strongly support your efforts 
to pass the Innovative Design Protection and Piracy Prevention Act. 

The legislation will provide three years of protection to designers for original de- 
signs. That is far less than the life of the author plus 70 years granted to other 
cop 3 Tighted works. However, because of the unique seasonality of the fashion indus- 
try, a shorter term of protection is reasonable. In three years a designer will have 
time to recoup the work that went into designing the article, develop additional 
lines, or license lines to retailers. 

The CFDA first came to Congress five years ago to ask for a new law. At the time 
we heard legitimate criticisms from apparel manufacturers who were fearful of the 
impact of new legislation. Designers began negotiations with the association rep- 
resenting U.S. apparel and footwear manufacturers — the AAFA. We are pleased 
that the result of those negotiations is the legislation recently introduced by Chair- 
man Goodlatte, and Representatives Nadler, Sensenbrenner, Coble, Sanchez, Issa, 
Jackson Lee, Waters and others. In short, we: 

• Addressed concerns that a new law could encourage needless and expensive 
litigation by crafting a special pre-trial proceeding — pleading with particu- 
larity — during which a plaintiff would have to prove the copied design is pro- 
tected and that the alleged copyist had the opportunity to have seen the de- 
sign or an image of it. Designers as well as manufacturers had concerns that 
they could be on the receiving end of lawsuits and this new procedure pro- 
vides important protection. 

• Included penalties for false representations to deter frivolous lawsuits. 



9 


• Protected only unique and original designs. Anything already created by the 
time of its enactment would be in the public domain and available to copy. 
It is a high standard to qualify for protection, amounting to originality plus 
novelty. New and unique designs will qualify for protection, while everything 
else remains in the public domain. 

• Addressed concerns that it is too difficult to tell if something is infringing by 
limiting the scope to copies that are “substantially identical.” 

• Included the doctrine of independent creation as a defense to infringement. 
This makes clear that if someone independently designs an article of apparel 
that meets the standard for infringement, (without any knowledge of the pro- 
tected design) no infringement occurs. 

I am not a lawyer but we have relied on one who is an expert in fashion law heav- 
ily during this process, Professor Susan Scafidi of Fordham, the academic director 
of the Fashion Law Institute. As she told this subcommittee in 2006, the first 
version of this bill was “a measured response to the modern problem of fashion de- 
sign piracy, narrowly tailored to address the industry’s need for short-term protec- 
tion of unique designs while preserving the development of seasonal trends and 
styles.” The lengthy negotiations between the CFDA and the AAFA have resulted 
in an even more narrowly and precisely tailored way to support the entire American 
fashion industry. 

We need your help to get back to the business of designing. We’re all entre- 
preneurs who create our fashion with the hope of designing something that will 
catch on and capture the imagination of U.S. consumers. Success that starts in our 
individual design studios grows opportunities all across the country for fabric manu- 
facturers, printers, pattern makers, the shippers and truckers who transport the 
merchandise, design teams, fabric cutters, tailors, models, seamstresses, sales peo- 
ple, merchandising people, advertising people, publicists, and those who work for re- 
tailers. This is a big employment business today. We are creating jobs across this 
country. 

However, we can’t compete against piracy. Without this legislation, the creativity 
and innovation that has put American fashion in a leadership position will dry up. 
Innovation is an investment but we can’t innovate without protection and urge you 
to quickly pass this legislation. Thank you for your time. 


Mr. Goodlatte. Thank you, Mr. Hernandez. 

Before we go on to Professor Suk, I want to acknowledge the 
presence of the Ranking Member. The gentleman from North Caro- 
lina, Mr. Watt — the Ranking Member of the full Committee and I 
have submitted our testimony for the record. 

If you are satisfied with that, we will proceed to the next wit- 
ness. 

[The prepared statement of Mr. Watt follows:] 
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Statement of Rep. Melvin L. Watt 
Ranking Member 
Committee on the Judiciary 

Subcommittee on Intellectual Property, Competition and the Internet 

Hearing on 

H.R 2511, the “Innovative Design Protection and Piracy Prevention 

Act” 

Friday, July 15, 2011 


Thank yon, Mr. Chairman. 

Let me say at the outset, that at present I have no position on H.R. 
2511. It is my hope that this hearing can shed light on an industry with 
which I confess to have more unfamiliarity than familiarity, and that tire 
testimony will also identify the scope of the problem as well as the nexus 
between the problem and the legislative solution proposed by this bill. 

It is clear that under current law, there exists a gap in the law that 
results in a lack of protection for “knock-offs”. The question is whether this 
gap is detrimental to intellectual property rights or whether the existing 
framework provides all of the protection that is necessary to meet the 
Constitutional goal to stimulate and promote imiovatiou within the fashion 
industry. 

There are those who argue tliat the fashion industry is flourishing and 
has operated for decades without the need for legislative intervention to 
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prevent duplication of one’s work. For those, not only is “imitation the 
highest form of flattery,” it is the driving force behind the success and 
vibrancy of the fashion industry. On the other end are those who recognize 
that apparel inspired by an original is one thing, but flat out copying is 
another — it is theft— theft that undercuts the small, independent or emerging 
designer and stifles imiovation. They emphasize that modern technology has 
exacerbated the impact of design theft by making it increasingly easy to 
steal, copy and mass produce replicas of a designers work with amazing 
speed. 

Within our intellectual property framework, a fashion designer’s most 
useful tool for combating unauthorized copies of his design is trademark 
law. But trademark law does not provide legal protection against “knock- 
offs”; trademarks only protect brand names and logos, not the clothing itself. 

In general, I believe theft of intellectual property produces a drain on 
our economy and an injustice to American innovators. The implications of 
that in the fashion industry and for this proposed legislation are a lot less 
clear, however. 

I am hopeful tliat this hearing will shed some light on tire following: 

• How widespread is the problem? 

• Does the threat come more internationally? 
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• What is the projected immediate impact of this legislation on 
jobs in this country? 

• Are there industry standards in place that would govern 
licensing negotiations between newly empowered upstart 
designers and the manufacturers and retailers such that the 
consumer will continue to have affordable options? 

• How will young designers who are ill-equipped and financed to 
compete with the knockoff artists afford the resources necessary 
to enforce their rights under this bill? 

I hope that the witnesses will address, either in their testimony or 
during questions and answers (Q&A), some of the questions T have raised 
and supply any available data. This will enable us to be confident that H.R. 
2511 is targeted to the precise harm that afflicts the industry and that its 
provisions do not do more harm than good to tire intended beneficiaries. 

I thank the witnesses in advance and yield back the balance of my 

time. 


Mr. Conyers. Mr. Chairman, can we recognize the presence of 
Judy Chu as well? 

Mr. Goodlatte. We absolutely welcome her and the other gen- 
tlewoman from California, Ms. Lofgren. 

And the gentleman from Ohio, Mr. Chabot. 

We will now turn to Professor Suk. 
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Welcome. 

TESTIMONY OF JEANNIE SUK, PROFESSOR OF LAW, 
HARVARD LAW SCHOOL 

Ms. SuK. Chairman Goodlatte, Ranking Member Watt, and Mem- 
bers of the Subcommittee, thank you for holding this hearing and 
for inviting me to speak to you today. 

I am Jeannie Suk, professor at Harvard Law School, where I con- 
duct research on law and innovation in the fashion industry. My 
testimony today is based on my scholarly work with Professor Scott 
Hemphill of Columbia Law School, and I have submitted our arti- 
cle, “The Law, Culture, and Economics of Fashion,” which was pub- 
lished in the Stanford Law Review. I have submitted that along 
with my written testimony. 

Like all of the arts, fashion design involves borrowing and influ- 
ence from existing works and themes in our culture. Even the most 
original creation in the arts is indebted to prior work. And so, ap- 
propriately, Federal copyright law does not consider most of the 
similarity or even copying in the arts to be copyright infringement. 

When there is a trend in fashion, just as in movies, books, music, 
and culture, many people are converging on similar ideas through 
conscious and unconscious influence by work from the past and the 
present. 

But these common forms of borrowing do not require blatant rep- 
lication of another’s work product, a practice that takes profits 
from the original producer and thus undermines the incentive to 
create that Federal copyright law aims to foster. 

The ID3PA protects the incentive to create but also safeguards 
designers’ ability to use a large domain of creative influences and 
to participate in fashion trends. Deviating from the ordinary copy- 
right infringement standard with a much narrower substantially 
identical standard for infringement, the Act allows plenty of room 
for designers to draw inspiration from others, much more room 
than producers of books, movies, and music currently have. At the 
same time, it prohibits copyists from selling near exact copies of 
original designs. In short, the ID3PA strikes an effective balance 
between the significant public interest in incentivizing the creation 
of original design and the equally important public interest in leav- 
ing designs largely available for free use. 

A key distinction to recognize is the distinction between products 
that are inspired by a designer’s work and products that replicate 
or knock off a designer’s work without any effort at modification. 
For simplicity, I am going to call these “inspired-bys” and 
“knockoffs.” 

If you have difficulty telling the difference between two designs, 
you are looking at a copyist’s 

Knockoff, not an inspired-by. This is a crucial difference as a 
matter of innovation policy because knockoffs cannot plausibly 
claim to be forms of innovation, whereas inspired-bys can. 
Knockoffs directly undermine the market for the original designs 
and reduce the designer’s incentive to innovate in ways that in- 
spired-bys do not. 

The II)3PA is therefore a highly moderate bill that only targets 
businesses that produce and sell knockoffs of original designs. The 
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vast majority of the apparel industry will not be affected. If retail- 
ers are not selling knockoffs, they have nothing to fear from this 
bill. And even if they are, they are still safe if the design that they 
knock off is in the public domain or is not itself original, or if they 
are unaware that the items that they sell are knockoffs. And even 
if the copied design is original, knockoff sellers can simply wait 3 
years for the copyright term on a particular original design to end. 

The ID3PA reflects a judgment that knockoffs are not necessary 
to the business model of high-volume sellers of 

on-trend clothing at a low price point. This judgment is correct. 
Current knockoff sellers would need to adapt their businesses to 
focus on selling inspired-bys instead. They would have to innovate 
and invest somewhat in design rather than only replicate others’ 
work in full. 

Does this mean consumers would no longer have low-price access 
to designs by great designers? No. Many extremely talented design- 
ers, such as Mr. Hernandez and his colleagues, have partnered 
with high-volume retailers, such as Target and H&M, to offer their 
designs in large numbers at a low price. The ID3PA encourages 
this kind of partnership because this allows designers to profit 
from the creative labor they invest in their original designs. If re- 
tailers wish to sell these designs with minimal or no modification, 
under the Act, they would have to reach an arrangement with the 
designer to do so, or face liability. 

Our current intellectual property system unintentionally creates 
an unfortunate bias in favor of the most established famous fashion 
firms and against smaller emerging designers who have the most 
potential for innovation in design. Established firms like Louis 
Vuitton have the benefit of trademark and trade dress protection. 
Their advertising promotes and protects their brand image, as does 
the use of high-end materials and workmanship that are very dif- 
ficult to copy at a low cost. They have a clientele that does not 
often overlap with the discount shoppers. And all of this means 
that the established luxury firms suffer comparatively less from the 
design knockoffs than their smaller, not as established counter- 
parts. 

Emerging designers do not have the advantages just described. 
Their products are not well enough recognized to qualify for trade- 
mark or trade dress protection, nor do they have the money to ad- 
vertise and reinforce their brand image. But what these designers 
do have to offer consumers is their innovative designs. They cannot 
command the same prices as the famous luxury firms. Thus, 
emerging designers are more likely to be in competition with their 
copyists as their consumer bases are more likely to overlap. A de- 
sign that retails for hundreds instead of thousands is within the 
reach of many consumers who might well opt for the still less ex- 
pensive knockoff. Thus, knockoffs are particularly devastating for 
emerging and mid-range designers who face significant entry bar- 
riers and struggle to stay in business. 

This act helps level the playing field, which is currently skewed 
to the protection of luxury and brands rather than innovation in 
design. The ID3PA strikes an appropriate balance between giving 
incentives to create and leaving designers free to draw upon influ- 
ences. If enacted, it would serve its purpose to push the fashion in- 
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dustry toward innovation rather than substantially identical copy- 
ing. It represents a wisely balanced and a carefully tailored re- 
sponse to the problems of this industry. 

Thank you, and I look forward to your questions. 

[The prepared statement of Ms. Suk follows:] 

Prepared Statement of Jeannie Suk, Professor of Law, 

Harvard Law School 

Chairman Goodlatte, Ranking Member Watt, and Members of the Subcommittee, 
I am Jeannie Suk, Professor of Law at Harvard Law School. Thank you for this op- 
portunity to testify about the Innovative Design Protection and Piracy Prevention 
Act (“IDPPPA”). My remarks draw on my ongoing research with Professor Scott 
Hemphill of Columbia Law School on law and innovation in the fashion industry. i 
Along with my testimony, I submit our Stanford Law Review article. The Law, Cul- 
ture and Economics of Fashion. We have also written on the Act’s predecessors: two 
iterations of the Design Piracy Prohibition Act,^ and the Innovative Design Protec- 
tion and Piracy Prevention Act introduced in the Senate last Term.^ I submit one 
of these articles, published in the Wall Street Journal. 

Like all of the arts, fashion design inevitably involves degrees of borrowing and 
influence from both specific existing works and general themes in our culture. Even 
the most original creative work in the arts has important debts to prior work. Ap- 
propriately, federal copyright law does not consider most of the borrowing and simi- 
larity that occurs in the course of creative production to be copyright infringement. 
A trend in fashion — just as in movies, books, music, and culture — is the convergence 
on similar themes by many different producers who are consciously and uncon- 
sciously influenced and inspired by other work from the past and the present. But 
these common forms of borrowing in the arts do not require blatant replication of 
another’s work, a practice that most directly takes profits from the original producer 
and thus most undermines the incentive to create that federal copyright law aims 
to foster. 

The goal of a law addressing copying in fashion design should indeed be to give 
an incentive to create, but also to safeguard designers’ ability to draw upon a large 
domain of creative design influences and to participate in fashion trends. The 
IDPPPA, in its current form, achieves this goal. By deviating from the ordinary 
copyright infringement standard with the much narrower “substantially identical” 
standard for infringement, it allows plenty of room for designers to innovate by 
drawing inspiration from others — much more room than producers of books, music, 
and film currently have. At the same time, it prohibits cop3dsts from making exact 
or near-exact copies of original designs. It rewards designers who produce original 
work with legal protection against copyists, but limits frivolous litigation through 
heightened pleading requirements. It protects creative designers’ ability to profit 
from their original work, but maintains, or even expands, consumer choice. In short, 
the IDPPPA strikes an effective balance between the significant public interest in 
incentivizing the creation of original design and the significant public interest in 
making existing design vocabularies largely available for free use. 

EFFECTS ON RETAILERS 

A key distinction that must frame an analysis of the IDPPPA is the difference 
between products that are inspired by a designer’s work and products that replicate 
a designer’s work without effort at modification. The IDPPPA most squarely affects 
clothing producers and sellers known as “fast fashion” firms. Many simply think of 
these firms as blind copiers of the latest trendy designs, but fast fashion firms actu- 
ally fall into two distinct categories: designers and copyists. Fast fashion designers, 
like H&M and Zara, usually take the latest trends and adapt or interpret them. The 
result is a relatively inexpensive product that is clearly inspired by, but not iden- 


^C. Scott Hemphill & Jeannie Suk, The Law, Culture, and Economics of Fashion, 61 Stan. 
L. Rev. 1147 (2009); C. Scott Hemphill & Jeannie Suk, Reply: Remix and Cultural Production, 
61 Stan. L. Rev. 1227 (2009); C. Scott Hemphill & Jeannie Suk, The Squint Test, How to Protect 
Designers like Jason Wu from Forever 21 Knoekoffs, Slate, May 13, 2009, http://www.slate.com/ 
icl/2218281/(last visited Jul. 10, 2011); C. Scott Hemphill & Jeannie Suk, Sehumer’s Project Run- 
way, Wall Street Journal, Aug. 24, 2010, available at http://online.wsj.com/article/ 
SB10001424052748704504204575445651720989576.html (last visited Jul 10, 2011). 

2 Design Piracy Prohibition Act, S. 1957, 110th Cong. (2007); Design Piracy Prohibition Act, 
H.R. 2033, noth Cong. (2007) 

3 Innovative Design Protection and Piracy Prevention Act, S. 3728, 111th Cong. (2010). 
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tical to, other designers’ products. By contrast, fast fashion copyists, like Forever 21, 
choose particular designs to copy, and replicate those specific designs as best they 
can. These firms make no effort to modify the original design. 

I am going to call fast fashion designers’ products “inspired-bys,” and fast fashion 
cop 3 dsts’ products “knockoffs.” Put simply, if you have difficulty telling the difference 
between two designs, you are looking at a copyist’s knockoff, not a designer’s in- 
spired-by. The difference between inspired-bys and knockoffs is crucial. It is a dis- 
tinction that can be easily grasped by designers, retailers, and consumers. We need 
to allow the inspired-bys while stopping the knockoffs, which directly undermine the 
market for the original designs that copyists target and which reduce the incentive 
to innovate. The IDPPPA’s narrow infringement standard is designed to do just 
that — to distinguish between those who engage in interpretation of others’ work and 
participate in a fashion trend, and those who slavishly copy a particular original de- 
sign. 

Retailers who sell clothing that is on trend but not an exact copy need not fear 
this Act. But the IDPPPA would undoubtedly harm those retailers whose businesses 
rely upon selling exact knockoffs of particular designs. This is what the Act is in- 
tended to do. Those retailers would no longer be able to avoid design costs by freely 
taking another’s design in its entirety. Current retailers of copyists would have to 
adapt to the IDPPPA’s requirements. They could do so in several ways. First, knock- 
ing off is not necessary to the business model of high-volume sellers of on-trend 
clothing at a lower price point. Sellers of knockoffs could become sellers of inspired- 
bys. They could employ designers — or direct the designers they currently employ — 
to engage and modify other designers’ original designs. Such work would not be in- 
fringing, as it would not be “substantially identical” to a protected ori^nal design. 
And even where the copies are substantially identical, the copied design may not 
meet the high standard for originality that is needed for protection under the 
IDPPPA. Second, fast fashion firms could partner with designers, and sell the re- 
sulting products inexpensively. Fast fashion firms do engage in many such partner- 
ships already. The IDPPPA would bring the sellers of knockoffs into the fold such 
that they would need the designers’ authorization to make knockoffs of original de- 
signs. 

While our current intellectual property regime does not provide protection for 
fashion design, it does provide protection for fashion firms’ trademark and trade 
dress. Large, well-known firms like Louis Vuitton and Chanel have the benefit of 
trademark and trade dress protection. Their advertising promotes and protects their 
brand-image, as does the use of high-end materials and workmanship that are dif- 
ficult to copy at low cost. They also have a wealthy clientele that does not often 
overlap with the shoppers at Forever 21. All this means that established luxury 
firms suffer comparatively less from the practice of knocking off than their smaller, 
not as famous counterparts. Young and emerging designers do not have all the ad- 
vantages just described. Young designers’ products are generally not well enough 
recognized to qualify for trademark or trade dress protection. Nor do they have the 
money to advertise and reinforce their brand image. They cannot command the 
same premium for their products as the famous high-end luxury firms. Thus emerg- 
ing designers are more likely to be in direct competition with their copyists, as their 
customer bases overlap. A designer’s dress that retails for $300 instead of $3000 is 
within the reach of many consumers who might well opt for the still less expensive 
knockoff. Thus, knockoffs are particularly devastating for emerging designers, who 
face significant entry barriers and struggle to stay in business. This Act would help 
level the pla 3 dng field with respect to protection from cop 3 dsts and allow more such 
designers to enter the market, create, and flourish. Such an increase in emerging 
and smaller designer market participation would ultimately benefit retailers who 
sell the smaller designers’ products, such as department stores. 

That many less-established designers may lack resources to hire lawyers and sue 
cop 3 dsts does not change this analysis. First, even under current law, smaller de- 
signers already do file suit against copyists, attempting to cobble together some 
semblance of protection against design copying by relying on currently existing in- 
tellectual property protections in trademark and copyright. There is little reason to 
doubt that small designers would utilize protection for design, which is after all 
what they are really after in the lawsuits they currently file. Second, litigation by 
large fashion firms against copyists making knockoffs could have positive collateral 
consequences for small designers. For instance, if Forever 21 had to change its busi- 
ness model because it could no longer create replicas of products by Louis Vuitton — 
which does have the resources to litigate under the IDPPPA — that change in the 
culture and norms of fashion design would also work to small designers’ benefit. 
Such enforcement by larger plaintiffs, in other words, may produce systemic 
changes that would work to smaller entities’ advantage. Finally, while small design- 
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ers often lack the resources to hire lawyers on an hourly basis, nothing in the Act 
prohibits contingent fee arrangements. Such arrangements would allow small de- 
signers to vindicate their rights, even if they could not afford to pay a lawyer’s usual 
hourly fees. 


EFFECTS ON CONSUMER CHOICE 

Unquestionably the IDPPPA would change the consumer’s pla 3 dng field. Because 
fast fashion cop 3 dsts could no longer sell inexpensive knockoffs without authoriza- 
tion, consumers may lose the low-price alternative knockoffs now offered. In an 
IDPPPA regime, such consumers may not have access to those exact designs at the 
knockoff price. For some, this will seem a significant limitation, especially since the 
customer who shops for the knockoff of a Louis Vuitton item is not the same cus- 
tomer who would buy the genuine article. 

This limitation, however, is not as substantial as it may appear. First, the 
IDPPPA’s protections would move fast-fashion designers to engage with those de- 
signs — that is, innovate — rather than simply replicate them. Indeed, the modifica- 
tions copyists would be required to make under the IDPPPA would serve to expand 
consumer choice as high-volume sellers shifted their efforts toward inspired-bys and 
away from knockoffs. The increase in the variety of inspired-by designs would more 
than offset the loss of choice from prohibiting knockoffs. 

Second, many high-end designers have partnered with higher-volume discount re- 
tailers such as Target and H&M to offer their goods at a lower price point. The 
IDPPPA encourages this kind of partnership. Under the Act, discount retailers 
would have even more incentive to pair with designers if they wished to sell others’ 
designs with minimal or no modification. 

Therefore, while the IDPPPA would restrict consumer choice in terms of easy 
availability of unauthorized knockoffs at a low price, it would increase consumer 
choice in terms of selection of goods. Fast-fashion copyists would have to become fast 
fashion designers who engage with designers’ output, and thereby produce new op- 
tions for consumers. 


EFFECTS ON LITIGATION 

Last Term, when the Senate Judiciary Committee considered a version of the 
IDPPPA identical to this Act, one Member raised the concern that the IDPPPA 
might produce a flood of litigation.’^ The Member pointed to two elements of the Act 
in support of this concern. First, the Act gives designers the ability to protect their 
designs, without any registration requirement. Hence, any designer could claim that 
any design was protected, and so could attempt to litigate under the statute. Sec- 
ond, some of the statute’s language — specifically the “substantially identical” and 
“non-trivial” requirements — may require significant judicial interpretation. Hence, 
designers and copyists alike would have an incentive to litigate, in an effort to de- 
fine their rights and liabilities under the statute. Combined, the Member suggested, 
these factors might lead to a flood of litigation in the already busy federal courts. 

This concern is overstated. First, the Act requires that plaintiffs plead each ele- 
ment of a design infringement claim with particularity. This requirement will cur- 
tail many frivolous lawsuits before they begin, and will cull others out at an early 
stage. Second, the Act’s “substantially identical” standard for infringement is a high 
bar, as is the Act’s stringent standard for originality. Litigation under the Act will 
be concentrated around knockoffs, leaving inspired-bys relatively untouched. Even 
under the current intellectual property regime, we see far greater numbers of law- 
suits by designers against sellers of knockoffs than against sellers of inspired-bys. 
From 2003 to 2008, at least fifty-three lawsuits alleging trademark and copyright 
infringement were filed against Forever 21.® By contrast, two were filed against 
H&M and none were filed against Zara.® Under the IDPPPA, we could similarly ex- 
pect to see sellers of inspired-bys remain relatively untouched, and the sellers of 
knockoffs would either have to adapt their business strategy or face liability. 

Nor is it likely that large fashion firms, recognizing less-established designers as 
competition, would succeed in driving those designers out of business by saddling 
them with litigation costs through baseless suits. IDPPPA plaintiffs must plead with 
particularity that the allegedly infringing article is “substantially identical in overall 
visual appearance to . . . the original elements of a protected design,” or is not “the 


‘‘United States Senate, Committee on the Judiciary, Executive Business Meeting 53:14 
(Dec. 1, 2010), http://judiciary.senate.gov/hearings/hearing.cfm?id=e655f9e2809e5476862f735da 
165262f (last visited Jul. 10, 2011) (comments of Senator John Comyn). 

^The Law, Culture, and Economics of Fashion, supra note 1, at 1173. 

Bid. 
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result of independent creation.” To plead with particularity that a copy is “substan- 
tially identical” when the allegedly offending garment is not easily mistaken for the 
original would be extremely difficult. A baseless suit would be subject to early dis- 
missal. Moreover, a suit filed simply to harass or lacking the requisite particular 
facts, might lead to sanctions against the firm and its lawyers.'^ These factors — the 
“substantially identical” standard, the heightened pleading requirement, and the 
prospect of sanctions — create a strong deterrent against suits meant to drive upstart 
designers out of business by imposing litigation costs. 

Of course, there would be litigation under the IDPPPA, and courts would have 
to interpret the language in the Act and sometimes draw difficult lines. But this 
is the natural consequence of Congress’s passing any law. The IDPPPA’s internal 
controls on litigation would discourage litigiousness and stem the flood of litigation 
that some fear. 

The IDPPPA strikes an appropriate balance between giving incentives to create 
original designs and leaving designers free to draw upon influences, inspirations, 
and trends. If enacted, it would serve its purpose, to push the fashion industry to- 
ward innovation rather than substantially identical cop 3 dng. The new law would 
harm fast fashion copyists but not retailers as a whole — and even then, only by com- 
pelling firms to change their businesses in ways consistent with Act’s purpose. It 
would increase consumers’ choice of designs that are inspired by other designs and 
that participate in trends, while limiting their ability to buy exact knockoffs of de- 
signs. It would not promote unnecessary litigation, but to the contrary, represents 
a wisely balanced and carefully tailored response to the problems of a distinctive 
industry. 

Thank you for the opportunity to discuss this important Act with the Sub- 
committee. I look forward to your questions. 

Published works submitted: 

C. Scott Hemphill & Jeannie Suk, The Law, Culture, and Economics of Fashion, 
61 Stan. L. Rev. 1147 (2009), http://papers.ssrn.com/sol3/papers.cfm7abstract 
_id=1323487 

C. Scott Hemphill & Jeannie Suk, Schumer’s Project Runway, Wall Street Jour- 
nal, Aug. 24, 2010, http://online.wsj.eom/article/SB10001424052748704504204 
575445651720989576.html 


See Fed. R. Civ. P. 11(b)(1), (c) (imposing sanctions for complaints presented for an improper 
purpose). 
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Introduction 

Fashion is one of the world’s most important creative industries. It is the 
major output of a global business with annual U.S. sales of more than $200 
billion — larger than those of books, movies, and music combined.^ Every one 
wears clothing and inevitably participates in fashion to some degree. Fashion is 
also a subject of periodically rediscovered fascination in virtually all the social 
sciences and the humanities.^ It has provided economic thought with a 
canonical example in theorizing about consumption and conformity.^ Social 


1. U.S. apparel sales reaehed $196 billion in 2007. The U.S. Apparel MaAiet 2007 
Dresses Up . . . Way Up, Bus. Wire, Mar. 18, 2008 (reporting estimate by the NPD Group). 
Among fashion accessories, considering just one category, handbags, adds another $5 billion 
in sales. Tanya Krim, There ’s Nothing “Trivial” About the Purse-suit of the Perfect Bag, 
Brandw:eek, Mar. 29, 2007 (reporting U.S. sales exceeding S5 billion in 2005). For 
comparison, U.S. publishers had net sales of $25 billion m 2007. Press Release, Ass’n of 
Am. Publishers, AAP Reports Book Sales Rose to $25 Bilhon in 2007 (Mar. 31, 2008), 
http://www.publisheis.org/inain/rtidustiyStats/indStats_02.htni. The motion picture and 
video industry had estimated revenues of $64 billion in 2003. U.S. Census Bureau, 2003 
Service Annual Survey. Inforviation Sector Services (NAICS 51) — Estimmed 
Revenue for Employer Firms: 1998 Through 2003, at 1 tbl.3.0.1, available at 
http://www.census.gov/svsd/www/sas51-l.pdf; see also Motion Picture Ass'n of Am., 
Tnc., Entertainment Industry Market Statistics 2007, at 3, available af 
http://www.mpaa.org/USEntcrtammcntIndiistryMarkctStats.pdf (reporting U.S. box office 
sales of nearly $10 billion in2007). The music industry’ had U.S. revenue, measured at retail, 
of about $10 billion in 2007. Recording Indus. Ass’n of Am., 2007 Year-End Shipment 
Statistics, available at http://wwuTriaa com/lceystatistics php. Thus fashion is comparable 
in importance to other core creative industries even if, as seems plausible, some apparel has 
a lower intellectual property content. 

2. See, e.g.. Ears Svendsen, Fashion: A Philosophy 7 (John Irons trans., Reaktion 
2006) (’Tashion has been one of the most influential phenomena in Western civilization 
since the Renaissance.”). 

3. See, e.g., Harvey Leibenstein, Bandivagon, Snob, and Vehlen Effects in the Theory 
of Consumers' Demand, 64 Q.J. Econ. 183 (1950); see also, e.g., Sushil Bikhchand^i et al., 
A Theojy of Fads, Fashion, C.usiom, and C.uhural Change as Informational Cascades, 1 00 J. 
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thinkers have long treated fashion as a window upon social class and social 
change/ Cultural theorists have focused on fashion to reflect on symbolic 
meaning and social ideals.^ Fashion has also been seen to embody 
representative characteristics of modernity, and even of culture itself^ 

Indeed, it is hard to imagine a locus of social life — whether in the arts, the 
sciences, politics, academia, eiitertainiiient, business, or even law or morality — 
that does not exhibit fashion in some way/ People flock to ideas, styles, 
methods, and practices that seem new and exciting, and then eventually the 
intensity of that collective fascination subsides, when the newer and hence 
more exciting emerge on the scene. Participants of social practices that value 
innovation are driven to partake of what is “original,” “cutting edge,” “fresh,” 
“leading,” or “hot.” But with time, those qualities are attributed to others, and 
another trend takes shape. This is fashion. The desire to be “in fashion” — most 


Pol. Egon. 992 (1992); Philip R.P. Coclho & James E. McClure, Toward an Economic 
Theory of Fashion, 31 EcoN. INQUIRY 595 (1993); Wolfgang Pesendorfer, Tdesign 
Innovation and Fashion Cycles, 85 Am. Econ. Rev. 771 (1995); Dwight E. Robinson, The 
Economics of Fashion Demand, 75 Q..T. Econ. 376 (1961); George J. Sligler & Gary S. 
Becker,De Gustibus Non Est Disputandum, 67 Am. Econ. Rev. 76, 76 (1977). 

4. See, e.g., Thorstein Veblen, The Theory of the Leisure Class (Dover Publ’n 
1994) (1899); Georg Simmcl, Fashion, 10 Int’l Q. 130 (1904), reprinted in 62 Am. J. Soc. 
541 (1957); see also, e.g., QUENTIN Bell, On Hum\n FINERY (Shocken Books 1976) (1949); 
Pierre Bourdeu, Distinction: A Social Critique of the Judgement of Taste (Richard 
Nice Irans., Harvard Umv. Press 1984) (1979); Dlana Crane, Fashion and Its Social 
Agendas (2000); Kurt Lang & Gladys Engel Lang, Collectwe Dynamics 465-88 
(1961); Philippe Perrot, Fashioning the Bourgeoise: A History of Clothing in the 
Nineteenth Century (Richard Bienvenue trans., Princeton Univ. Press 1 994) (1981); John 
Rae, The Sociologic.al Theory of Capital 218-36, 245-76 (Charles WTiitney Mixter ed, 
Macmillan Co. 1905) (1834); Bernard Barbei' & Lyle S. l.obel, "Fashion" in Women's 
Clothes and the Amencan Social System, 31 Soc. Forces 124(1952). 

5. See, e.g, Roland Barthes, The Fashion System (Matthew Ward & Richard 
Howard trans., Farrar, Straus & Giroux 1983) (1967); Jennifer Crahc, The Face of 
Fashion: Cultural Studies in Fashion (1994); Fred Davts, Fashion, Culture, and 
Identity (1992); Edward Sapir, Fashion, in 6 Encyclopaedia of the Social Sciences 1 39, 
139-44 (EdninR.A. Selignian ed, 1931). 

6. See, e g., Jean Baudrill.ard, For a Critique of the Politic.al Economy of the 
Sign 78 (1981); Fashion .and Modernity (Christopher Breward & Caroline Evans eds., 
2005); Herbert Blumer, Fa.Mon: From Class Differentiation to Collective Selection, 10 
Soc. Q. 275 (1969); A.L. Kroeber, On the Principle of Order in Civilization as Exemplified 
by Changes of Fashion, 21 Am. ANTHROPOLOGIST 235 (1919). 

7. See, e.g., Adanl Smith, The Theory of Moral Senhments 283 (Augustus M. 
Kelley 1966) (1759) (“[T]he influence of custom and fashion over dress and furniture is not 
more absolute titan over arcliitecture, poetry, and music.”); Jeff Biddle, A Bandwagon Effect 
in Personalized License Plates?, 29 EcoN. INQUIRY 375 (1991); Biklichandani ct at, suptxi 
note 3, at 1010-14; John F. Bumum, Medical Practice d la Mode: How Medical Fa.shions 
Determine Medical Care, 317 NEW' Eng. J. Med. 1220 (1987); B. Peter Pashigian et at, 
Fa.shion, Styling, and the Within-Season Decline in Automobile Prices, 38 J.L.&EcoN. 281 
(1995); Stigler & Becker, supra note 3, at 87; Cass R. Sunstem, Foreword: On Academic 
Fads and Fashions, 99 MiCH. L. Rev. 1251 (2001); cf. Lawrence v. Texas, 539 U.S. 558, 
598 (2003) (Scalia, J., dissenting) (“[TJhis Court . . . should not impose foreign moods, fads, 
or fashions on Americans.” (quoting Foster v. Florida, 537 U.S. 990 (2002) (Thomas, J., 
coiicuning))). 
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visibly manifested in the practice of dress — captures a significant aspect of 
social life, characterized bj" both the pull of continuity with others and the push 
of innovation toward the new. 

Ill the legal realm, this social dynamic of mnovation and continuity is most 
directly engaged by the law of intellectual property. At this moment, fashion 
itself has the attention of federal policymakers, as Congress considers whether 
to provide cop 3 'right protection for fashion design,* a debate that is sure to 
continue in the face of fashion designers’ many complaints of hanu by design 
copyists.® Despite being the core of fashion and legally protected in Europe, 
fashion design lacks protection against copying under U.S intellectual property 
law.'“ Thus it has seemed sensible to posit that fashion design is relevantly 
different from literature, music, and art, where legal protection from copying is 
thought to be necessar\' to provide producers an incentive to create. Indeed, 


8. See Design Piracy Prohibition Act, S. 1957, 1 10th Cong. § 2(a), (d) (2007); Design 

Piracy Prohibition Act, HR. 2033, 110th Cong. § 2(a), (d) (2007); ABA Section 
of Intellectual Prop. Law, Proposed Resolution 2008 Council-IA (approved Aug. 
9, 2008), cn’ailable at http: //www. abanet.org/intelprop/annual2008/busmess-session/ 

2008CouncillA.pdf (‘'Resolved, that the Section of Intellectual Property Law, believing that 
tliere is sufficient need for greater intellectual property protection tlian is now’ available for 
fashion designs, supports, in principle, enactment of federal legislation to provide a new^ 
limited copyright-like protection for such designs; and now therefore, the Section supports 
enactment of H.R. 2033 ... or similar legislation.”); see also Eric Wilson, When Imitation ’s 
Unflattering, N.Y. Times, Mar. 13, 2008, al G4 (describmg designers’ efforls lo seciire 
copyright protection). 

9. For example, an industiy-sponsored website collects quotations from designers 
Oscar dc la Renta, Dayna Foley, Phillip Lim, Nicole Miller, Zae Posen, Narciso Rodriguez, 
and Diane von Furstenberg, and a video posted to the site quotes top executives at Armani, 
Chanel, Dior, Ferragamo, Hermes, and Marc Jacobs, among others. See Stop Fashion Piracy, 
The Industry Speaks Out, hllp://www. sLopfashionpiracy.com/lheindusLryspeaksphp (last 
visited Jan. 31, 2009). 

10 Gannents are 'hiseful articles” not protected hy copyright, except to the extent tliat 
an article’s expressive component is “separable” from its utility. See infm Part IV. A for an 
explanation and critique of the current copyright regime as appHed to fashion. Trademark 
law protects fashion firms' logos against infringement and counterfeiting. For a discussion 
of Lrademarks and counLcrfeiLing, see Jonahan M. BamcLL, Shopping for' Gucci on Canal 
Street: Reflections on Status Consumption, Intellectual Property, and the Incentive Thesis, 
91 Va. L. Rev. 1381 (2005). Design patents provide protection in a few cases, but their 
demanding standards for protection and long lead time make them of limited use for most 
fashion articles. For a useful overview of the law and history of intellectual property 
protection and fashion design, see Susan Scafidi, Iniellec/ual Properly and Fashion Design, 
in 1 Intellectual Property AND Information Wealth: Copyright and Related Rights 
1 1 5 (Peter K. Yu ed., 2006). For a comparative discussion of European copyright for fashion 
design, see Matthew S. Miller, Piracy in Our Bacfyard: A Comparative Analysis of the 
Implications of Fashion Copying in the United States for the International Copyright 
Community, 2 J. Int’t. Mf.dta & Ent. L. 1 33, 141 -44 (2008). 

11. See Kal Raiisliala & ChiisLopher Sprigman, The Piracy Paradox: Innovation and 
Intellectual Property in Fashion Design, 92 Va. L. Rev. 1687 (2006); see also Design 
Piracy Prohibition Act: Hearing on H.R. 5055 Before the Subcomm. on Courts, the Internet, 
and Intellectual Property of the H. Comm, on the Judiciary, 109th Cong. (2006) (statement 
of David Wolfe, Creative Director, Doneger Group), 2006 WL 2127241; Sarah J. Kaufman, 
Note, Trend Forecast: ImHaiion is a Legal Form of Flnllery — Louis Vuitton Malletier v. 
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some commentators even suggest that perhaps fashion design is so different 
from other arts that its vitality, or even survival, paradoxically depends on the 
existence of the opposite kind of reghne — a culture of tolerated rampant 
copying. 

This Article enters the debate about intellectual property protection and 
fashion design^^ — a debate in which the fashion industry finds itself 
divided^"^ — and argues for a limited right against design copying. We set the 
legal policy debate within a reflection on the cultural dynamics of innovation as 
a social practice. Fashion in the realm of dress is a version of a ubiquitous 
phenomenon, the ebb and flow of trends wherein the new ineluctably becomes 
old and then leads into the new. Fashion is commonly thought to express 
individuality, and simultaneously to exemplify conformity. The dynamics of 
fashion lend insight into the dynamics of innovation more broadly. 

Our motivation here is threefold. First, as the most immediate visible 
marker of self-presentation, fashion communicates meanings that have 
individual and social significance. Innovation in fashion creates vocabularies 
for self-expression that relate individuals to social worlds. As with other 
creative goods, intellectual property law plays a role in shaping the quantity 
and the direction of innovation produced by the fashion industry and made 
available for consiunption by people who wear clothuig — that is, eveiy one — a 
group larger than those who consume art, music, or books. Second, the fashion 


Dooncy & Bourke, Inc., 23 Cardozo Arts & Ent. L.J. 531, 532-35 (2005). 

12. See Kal Raustiala & Cliristoplier Spngmaiy Fashion Victims: How Copyright Jnw 
Could Kill the Fashion Industry^ New REPUBLIC ONLINE, Aug. 14, 2007, available at 
http://\vww.law.ucla.edu/honie/News/Detail.aspx?recordid=l 188; sec also James 
Surowiecki, The Piracy Paradox, New Yorker, Sept. 24, 2007, at 90. But see Julie P. Tsai, 
Comment, Fashioning Protection: A Note on the Protection of Fashion Designs in the 
United States, 9 Lewis & Clark L. Rev. 447 (2005); Diane von Furstenberg, Letter to die 
Editor, Fashion Police, New Yorker, Oct. 22, 2007, at 16. 

13. A recent efflorescence of law review commentary' features debate on the merits 
and scope of copyright protection for fashion design, in view of the proposed Design Piracy 
Prohibition Act. See, e.g.. Shelly C. Sackel, Art Is in the Eye of the Beholder: A 
Recommendation for Tailoring Design Piracy Legislation to Protect Fashion Design and the 
Public Domain, 35 AIPLA Q.J. 473 (2007); Lynsey Blackmon, Conuuent, The Devil Wears 
Prado: A Look at the Design Piracy Prohibition Act and the Extension of Copyright 
Protection to the World of Fashion, 35 Pepp. L. Rev. 107 (2007); Emily S. Day, Comment, 
Double-Edged Scissor: Legal Protection for Fashion Design, 86 N.C. L. Rev. 237 (2007); 
Lisa J. Hedtick, Note, Tearing Fashion Design Proleclion Apart at the Seams, 65 Wash Sc 
Lee L. Rev. 215 (2008); Lauren Howard, Note, An Uningenious Paradox: Intellectual 
Property Protections for Fashion Designs, 32 CoLUM. J.L. & Arts (forthcoming 2009); 
Elizabeth F. Johnson, Note, Interpreting the Scope of the Design Piracy Prohibition Act, 73 
Brook. L. Rev. 729 (2008); Laura C. Marshall, Note, Catv’alk Copycats: Why Congress 
Should Adopt a klodified Version of the Design Pitney Prohibition Act, 14 J. Intelt. Prop. 
L. 305 (2007); Brandon Scruggs, Comment, Should Fashion Design Be Copyrightable?, 6 
Nw. J. Tech. & Intell. Prop. 122 (2007); Megan Williams, Comment, Fashioning a New 
Idea: How the Design Pitney’ Prohibition Act Is a Reasonable Solution to the Fashion 
Design Problem, 10 Tul. J. Tech. & Intell. Prop. 303 (2007). 

14. See, e.g., Wilson, supra note 8 (noting the “fashion industry's ongoing debate 
about knockoffs”). 
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industry has huge economic importance.'’ Getting the economics of this 
industry right is an important challenge that must inform an inquiry into its 
regulation by intellectual property law. Third, the debate over legal protection 
for fashion design connects to a larger debate about how much intellectual 
property protection we want to have. 

The question of legal protection for fashion design poses the central 
question of intellectual property: the optimal balance between, on the one hand, 
providing an incentive to create new works, and on the other hand, promoting 
the two goals of making existing works available to consumers and making 
material available for use by subsequent innovators. We treat fashion as a 
laboratory to ask this question anew. The fashion trend is a particularly vivid 
manifestation of a general innovation pattern wherein those engaged m 
innovation continually seek after the new and different while, at the same time, 
converging with others on similar ideas. Fashion conspicuously exhibits the 
challenge of providing incentives for individuals to innovate while preserving 
the benefits to innovation of moving in a direction with others. 

This Article offers a new model of consumer and producer behavior 
derived from cultural analysis in an area where consumptive choices are also 
expressive. In fashion we observe simultaneously the participation in collective 
trends and tlie expression of individuality . Consumers have a taste for trends — 
that is, for goods that enable them to move in step with other people. But even 
ill fulfilling that taste, they desire goods that differentiate them from other 
individuals. Fashion goods tend to share a trend component, and also to have 
feahues that differentiate them from other goods within the trend. Consumption 
and production of fashion must be understood with respect to both the trend 
features and the differentiating features. Foniializing tliese cultural 
observations, we call these two coexisting tastes “flocking” and 
“differentiation.” Fashion puts into relief people’s tendency to flock while also 
differentiating from each other. 

Individual differentiation within flocking is onr account of fashion 
behavior. But we can observ e versions of this dynamic too in other areas of 
innovation, for example, the production and consumption of books, music, 
film, and other arts. Where innovation is a site of both self-expression and 
social expression, we can see producers and consumers of creative goods 


15. See the statistics cited supra note 1 . Fashion is the third- largest employer in New 
York, after health care and finance. Rags and Riches, Economist, Mar. 6, 2004, at 75. 

16. While other analysts have associated fashion with relatively marginal or 
exceptional forms of creativity, such as cuisuie, magic, and stand-up comedy, see Raustiala 
& Sprigman, supra nole 1 1, at 1765-74 (discussing fashion as a model for undersianding Ihe 
work of chefs and magicians); Daniel B. Smith, Creative Vigilantes: Magicians, Chefs, and 
Stand-Up Comics Pi'otect Their Creations Without the Law, BOSTON Gtobe, Dec. 23, 2007, 
at IE (same, for chefs, magicians, and stand-up comics), we see the dynamics of fashion 
innovation as exemplifying those of more paradigmatic creative industries, such as art, 
literature, and music. 
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flocking to themes in common, but differentiating themselves within that 
flocking activity. 

The model makes visible an important analytic distinction that is useful for 
thinking about creative goods — the distiiictioii between close copying on one 
hand and participation in common trends on the other hand. Design copying 
must be distinguished from other fomis of relation between two designs, which 
may go by any number of names including inspiration, adaptation, homage, 
referencing, or remixing. Our analysis resists elision of close copies and myriad 
other activities that produce, enable, and comprise trends. Goods that are part 
of the same trend are not necessarily close copies or substitutes. Rather, they 
may be efforts to meet the need of consumers for individual differentiation 
within flocking. Tlie well-known fact that “borrowing” is common in 
fashion,^’ and might be valuable to fashion innovation, does not itself provide 
support for the permissibility of close copying in fashion design. 

Our theory' leads us to favor a legal protection against close copying of 
fashion designs. The proliferation of close copies of a design is not 
innovation — it serves flocking but not differentiation. It is importantly distinct 
from the proliferation of on-trend designs that share common elements, 
inspirations, or references but are nevertheless saliently different from each 
other. With respect to close copies, there is no reason to reject tire standard 
justification for intellectual property, that permissive copying reduces 
incentives to create. But this effect must be distinguished from the effects of 
other trend-joining activities, which enable differentiation within flocking. 
They foster and constitute innovation in ways that close copymg does not. Thus 
we argue in favor of a legal right that would protect original fashion designs 
from close copies. 

Some readers will no doubt bristle at the implication that Prada, say, ought 
to enjoy better protection for its wares. That reaction misunderstands the 
project. Because the current legal regime denies design protection while 
providing trademark and trade dress protection, the primary' threat to 
innovation currently is not to the major fashion conglomerates. As we explain, 
these luxury firms are already well protected by the existing trademark and 
trade dress legal regime, brand investments, and the relatively small overlap 
between markets for the original and for the copy. The main threat posed by 
copyists is to innovation by smaller, less established, independent designers 
who are less prolecled along all of Ihese dimensions. Affording design 
protection would level the playing field with respect to protection from 
copyists and allow more such designers to enter, create, and be profitable. 
Relative to the current regime, we would expect the resulting distribution of 
innovation to feature increased differentiation and range of expression. It 
would also push fashion producers toward investment in design innovation and 


17. Venessa Lau, Can I Borrow That? When Designer “Inspiration ” Jumps the Fence 
to Full-On Derivation, the Critics ' Claws Pop Out, W Mag., Feb. 2008, at 100 (providing 
examples of derivation anioiig top designers). 
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away from proliferation of brand logos by established firms making use of 
what legal protection is available. 

Fashion highlights a social dynamic to which intellectual property law 
inevitably attends: die relation between die mdividual and die collective in die 
production and consumption of creative work. The interplay of individuality 
and commonality' with others poses a constant tension in innovation and its 
regulation. The distinction we emphasize — essentially between copying and 
remixing — runs through intellectual property.'^ The idea that innovation — in 
the form of interpretation, adaptation, and remixing — is not harmed but 
benefited by legal protection against close copying suggests a need to attend to 
this often elided conceptual distinction in conducting the debate about how 
much intellectual property protection we w ant to have, not only in fashion, but 
elsewhere. 

This Article works between two modes of analysis: law and economics, 
and cultural theory. We use each set of lenses together.'® Law engages culture 
through a system of regulation and distribution. Economic analysis of law, for 
its part, endeavors to design legal regulation that induces optimal private 
choices, given a set of criteria about what is desirable. This instrumental 
project can benefit from a cultural account that identifies a set of features to be 
optimized. The ambition here is to generate insights that deepen understanding 
of both culture and economics while blurring their boundaries, to clarify the 
goals and consequences of legal regulation. Culture-oriented readers may 
perceive the cultural insights here to subsume economic ones, while at the 
same time, economically oriented readers may perceive the economic insights 
to subsmne culture. This is a not altogether unintended result of an approach 
that we might call “cultural law and economics,” and on which we hope to 
elaborate in the future.^' Though our own fuller excursus on the approach is 
beyond the scope here, it is arguably both a new method of boundary-crossing 


18. See Lawrence Lessig, Remix: Making Art and Commerce Thrive in the 
Hybrid Economy (2008); cf. Jeannie Suk, Note, Originality, 115 Harv. L. Rev. 1988, 1993 
(2002) (exploring literary rewritings, w'hich “revise texts that are part of otir shared cultural 
vocabulary ,’' and observing that “[w]hen certain texts have shaped our means of talking and 
blinking about uiiportant ideas, riffing on those texts in new literary works is a powerful way 
to refashion our language, worldview, and aesthetic”). 

19. By way of comparison, the field of cultural economics applies economics to “the 
production, distribution and consumption of all cultural goods and services.” Rum Towse, 
Introduction to A HANDBOOK OF CULTURAL Economics 1 (Ruth Towse ed., 2003); cf. 
Bruno S. Frey, Arts and Economics: Analysis and Cultural Policy (2000); 1 
Handbook of the Economics of Art and Culture (Victor A. Ginsburgh & David 
Throsby cds., 2006); James HEiLBRLTt & Charles M. Gr,ay, The Economics of Art and 
Culture (2001); Recent Developyents in Cue tur,al Economics (Ruth Tow'se ed., 2007); 
David Throsby, Economics and Culture (2001). 

20. See, e.g., LOUIS Kaplovv & STEVEN Shavell, FAIRNESS Versus Welfare (2002). 

21. Future work may offer a programmatic treatment. Cf. Christine tolls et al., A 
Behavioral Approach to Law and Economics, 50 SiAN. L. Rev. 1471 (1998). This Article is 
satisfied to develop tlie approach tlirough application. 
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that demands development, and one that nuanced scholars of law, culture, and 
economics have engaged all along. 

The Article proceeds as follow^s: Part I begins by discussing tv\’o major 
theories of fashion based on status and Zeitgeist, which will become important 
to our ensuing analysis. It then offers the key distinction between eopying and 
trends, which we argue is necessary' for accurate understaiidnig of fashion 
innovation. Finally , this Part briefly discusses the normative question whether 
fashion is a desirable site of innovation. Part 11 theorizes the culture of fashion 
as the simultaneous operation of two phenomena that we call “differentiation” 
and “flocking.” It models fashion consumption as the simultaneous adoption of 
a trend featiue combined with differentiating features of a good, and explains 
how designers come to offer products that appeal to both differentiation and 
flocking at once. 

Part III explains the threat to iimovation posed by a recent, important 
change in industry' structure — namely, new' “fast-fashion” manufactmers and 
retailers that engage in imregulated copying on a large scale. This Pari shows 
how fast-fashion copyists both reduce iimovation and affect its direction. In 
response. Part IV proposes a new intellectual property right that grows out of 
our analysis. The new right w'ould protect original designs, but only from close 
copies. Our proposal takes an intermediate stand between permitting free 
copying of fashion designs and creating a broad right of exclusion. The 
Conclusion underscores the broad implications of the social dynamics of 
innovation explored here for the field of intellectual property generally. 

I. What Is Fashion? 

Fashions change. Styles emerge, become fashionable, and are eventually 
replaced by new fashionable styles. What is obvious is that the demand for 
new fashions is not reducible simply to material or physical needs. Though one 
may need a replacement pair of jeans when an old pair gets holes from wear, or 
a warmer coat when the weather gets cold, for most people across the socio- 
economic spectrum, the purchase of clothing is far from limited to these kinds 
of situations. Nearly all of us inevitably participate in fashion, even if we do 
not try to follow it 

Fashion change is an elusive phenomenon, in need of cultural explanation. 
Thinkers in a range of fields have reflected on wdiat fashion is, and in particular 
what accounts for fashion, the movement from introduction to adoption to 
decline of particular styles. We begin by discussing two principal theories of 
fashion that will become important in our ensuing analysis. 


22. See, e.g.^ George B. Sproles, Analyzing Fashion Life Cycles: Principles and 
PerspecUves^ 45 J. M.ARKRTTKG 116, 1 1 6 (1 981 ). 
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A. Slalus 

The most influential and widely held theory posits fashion as a site of 
struggle over social status. This is a view most concretely articulated in terms 
of social class at the turn of the century by Georg Simmel, the German 
sociologist, who was in turn influenced by Thorstein Veblen’s classic work. 
The Theory of the Leisure Class 

According lo this view, fashion is adopted by social elites for the purpose 
of demarcating themselves as a group from the lower classes. The lower classes 
inevitably admire and emulate the upper classes. Thereupon, the upper classes 
flee in favor of a new fashion in a new attempt to set themselves apart 
collectively. This trickle-down process, moving from the highest to the lowest 
class, is characterized by the desire for group distinction on the part of the 
higher classes, and the attempt to efface external class markers through 
imitation on the part of the lower classes. Change in fashion is thus endlessly 
propelled by the drive to social stratification on the one hand and to social 
mobility on the other. 

When the magazine Vogue was founded in 1892, its first published pages 
presented the editorial goal as the representation of the lifestyle of New York 
high society, “the establishment of a dignified authentic journal of society', 
fashion and the eeremonial side of lifc.”^' According to a recent history of the 
magazine, at the turn of the century', the social context of Vogue A origin was 
one in which the most privileged families of New York “felt invaded by 
parvenus who, with little lineage hut plenty' of money, attempted to join in its 
aristocratic activities.”^® From the beginning. Vogue's representations of the 
fashions of Ihc upper class were accompanied by (hose of the homes and 
parties of prominent families, as well as articles on social etiquette. 

This feature has stayed constant throughout the last century', as Vogue has 
been the most visible and important U.S. publication devoted to fashion. The 
magazine exerts tremendous influence on consumers and the fashion 
industry, and continues today to feature prominently' the link between 


23. See Veblek, supra note 4; Simmel, supra note 4. 

24. See Grant McCracken, Culture and Consumption 94 (Indiana Univ. Press 
1990) (1988) (characterizing fashion as an upward “chase and flight’' pattern rather than a 
trickle-down process). 

25. Artliui' B. Tiirnuie, Statement^ reprinted in Vogue Volume I Nos. 1-28, at 16, 16 
(N.Y., The Fashion Co. 1 893). 

26. Norberto Angeleth & Alberto Olwa, In Vogue 2 (2006). 

27. Id. 

28. Id. 

29. See, e.g., Xazmin Garza, The Making of Style, Las Vegas Rev.-J., June 13, 2008, 
at 13CC (citing “the fashion equivalent of tlie bible. Vogue magazine”); Karen Thomas, 
"Men’s Vogue” Goes for the Sophisticated Guy, USA Today, Aug. 24, 2005, at 2D 
(describing Vogue as “a 100-year-old women’s fashion bible”); Emily Wax, For India’s 
“Brand Freaks,” Gucci Trumps Gandhi, Wash. Post, Feb. 11, 2008, at AlO (reporting 
launch of Indian edition of “Vogue magazine, the bible of high-end fashion”). 
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fashion, high society, and wealth. It functions as an arbiter of taste and style, 
representing fashion trends and contributing to their creation. The images of the 
lifestyles presented are unabashedly those of elites — wealthy socialites, 
celebrities, and occasionally people associated with high culture. But these 
images are not intended only for the wealthy. The dominant reach of Vogue 
depends on circulation outside of the social elite and among the many other 
readers. It aims at aspiring middle-class consumers as well as affluent upper- 
middle-class and upper-class women. 

Though the social class account has been criticized as too simplistic and 
one-dimensional,^' the broad influence of status is still in abundant evidenee 
today. Fashion trends reaeh many consumers via observation of the w ays of the 
wealthy and other high-status people. Within that project of cultural 
dissemination there is self-conscious openness about the trickle-down aspect of 
fashion trends. Fashion magazines, for example, sometimes juxtapose images 
of new high-priced fashion items, unaffordable by a long stretch for most of the 
readership, with pictures of similar, lower-priced items and information about 
where to obtain them.^^ The drive of the ordinaiy consumer to emulate those 
who can afford the most expensive fashion is assumed and indeed promoted m 
the popular diseourse of fashion. 

B. Zeitgeist 

The other major theory of fashion sometimes goes by the term “eollective 
selection,” associated with the sociologist Flerbert Blumer.^^ On this theory', 
fashion emerges from a colleetive proeess wherein many people, through their 
individual choices among many competing styles, come to form collective 
tastes that are expressed in fashion trends. The process of trend formation 
begms vaguely and then sharpens until a particular fashion is established 
The themes of the trend reflect the spirit of the times in which we are living. 


30. See Mediam.vrk Research & Intelligence Group, 2008 Slpvey of the 
American Consumer (2008). Vogue has a circulation of 1.2 million and a total audience of 
10,6 million people, and median household income of readers is $64,640. Id. Its mission 
statement describes the magazine as: 

America's cultural barometer, putting fashion in the context of the larger world we live in — 
how we dress, live, socialize; what we eat, listen to, watch; who leads and inspires us. . . . 
Vogue's story is the story of . . . what's worth knowing and seeing, of individuality and 
grace, and of the steady power of earned influence. 

Vogue Mission Statement, reprinted in Conde Nast Media Kit, 
http://condenastmediakit.com/vog (last visited Feb. 18, 2009). 

3 1 . See, e.g. , Da VIS, supra note 5; Blunter, supra note 6. 

32. See, e.g., Raustiala & Sprigman, supra note 11, at 1705-11 (describing the 
“Splurge vs. Steal” feature oiMarie Claire magazine). 

33 . Blumer, supra note 6; see also Orrin E. Klapp, Collective Search for Identity 
(1969); Lang & Lang, .supra note 4; Dwight E. Robinson, Style Changes: Cyclical, 
Inexorable, and Foreseeable, 53 HarV'. Bus. Rev. 121 (1975). 

34. Blumer, supra note 6, at 282. 
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This theory arises as a direct critique of the trickle-down theory. The driver 
of fashion is not necessarily imitation of high-status people per se. Rather, 
people follow fashion because they desire to be in fashion. That is, people want 
to associate themselves with things that are new, irmovative, and state of the 
art. They want to keep pace with change. If a particular fashion starts in a 
certain group, then other people join, not simply out of desire to emulate that 
group, but because being in fashion is desirable. 

As a means of signaling and communicating about oneself, and of 
perceiving messages about others,^® dress has a symbolic fimction and is even 
considered by some social theorists to he a code or a language that pro\hdes 
visual cues and signifiers of identity', personality, values, or other social 
meanings. Consumers choose among many possible options that are 
available in the market, and select the stales that they will wear, not merely 
based on their size and physical needs. They often think of their fashion 
choices as expressions of individuality and personal sty le. At the same time 
that the selections so operate at the individual level, they also aggregate into 
collective tastes.^* 

Through lire process of selection and aggregation of tastes, the fashion 
trend that emerges reflects the Zeitgeist. This movement happens through 
individrral choices, but it has a collective character that implicates society. For 
example, September 11 was widely thought to have affected fashion. A 
fashion for military looks may arise when tire country is at war.'^® Styles — ^not 
just sales — may refer to an economic downturn. A stvde sported by a 
particular public fig me may capture the Zeitgeist or inspire a trend. 


35 Td. 

36. See Morris B. Holbrook & Glenn Dixon, Mapping the Market for Fashion: 
Coniplementafity in Consumer Preferences^ in The PSYCHOLOGY OF FASHION 109 (Michael 
R. Solomon ed, 1985); also ERVING GOFFMAN, TIIE PRESENTATION OE SELF IN 
Everyday Life 24 (1959). 

37. See, e.g.. Barthes, supra note 5, at 59; CRANE, supra note 4. 

38. Blumer, supi'a note 6, at 282. 

39. See, e.g., Amy M. Spindler, Best of the Collections; Clothes of Quiet Inspiration,, 
N.Y. Times, Jan. 20, 2002, at E37 (interpreting some designers’ collections after September 
11 as suggesting American iconography); Guy Trebay, Waiting for Takeoff: Designers Offer 
a Peek of Spring, N.Y. Times, Sq:)t. 10, 2002, at B1 1 (“Many American designers, in the 
season shown after 9/11 . . . were moved to express . . . the anxiety that had crept into most 
comers of American life.”). 

40. See, e.g., Cathy Horyn, Macho America Storms Europe’s Rummys, N.Y. Times, 
July 3, 2003, at A1 (detailing the prevalence of such Iraq War-inspired fashion as “an image 
that symbolized the virile Texas cowboy in boots and broad hat” and “battle jackets and 
cartridge belts fashioned from hankei’s broadcloth” on the ninways of Milan). 

41. See, e.g., David Colman, When Fashion Goes for Broke, N.Y. Times, Sepl. 3, 
2008, at G6 (‘“Whenever the economy gets tough, fasliion responds by playing it safe,’ said 
Jim Moore, the creative director of GQ . . . .”); Eric Wilson, Combating the Gloom? Child’s 
Play, N.Y. Times, Oct. 23, 2008, at E4 (interpreting a particular trend in 2008 as designers’ 
efforts to “cope wath the consumer gloom in the only way they know — that is, by channeling 
the mind-set of their inner children. It may be just a coincidence, but childi'en’s books and a 
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The sy mbolic function of fashion depends on the interplay of individual 
and social meanings. Fashion features the tension between the desire to be 
distinct as an individual and the desire to connect with a collectivitj . Another 
way of saying this is that the fashion process imposes social constraints and 
parameters within which individual choices of communication and expression 
arc shaped and directed. Fashion is then driven forward as a combination of 
individual differentiation and collective identification, and of the personal and 
the social impulses. 

Without necessarily denying the importance of status or imitation in the 
explanation of fashion trends, what we are calling the Zeitgeist theory is in 
effect a critique of a status account in which fashion trends essentially consist 
of imitation of high-status people The Zeitgeist theory views trends as the 
collective aggregation of individual choices throughout society. These choices, 
which are both expressive and consumptive, converge on themes that reflect 
the milieu and social context of the times. 


C. Copies Versus Trends 

In each of these theories, consmners desire, and producers provide, articles 
that are on trend. Some observers assume that the trendy articles are copies: 
either the exact same article purchased from the same producer, or else a close 
copy of most elements of the original’s design. But such copies play only a 
limited role in the rise and fall of trends. Participation in a trend — by a 
consumer or a designer — does not necessarily or usually entail copying. 

First, one individual may seek to imitate another — as the statns theory 
suggests — ^but without necessarily copying her dress. One can imitate another’s 
sty le by' consciously or unconsciously being influenced to w'ear clothes in that 
style. Copying is a more literal and direct process in which one targets the 
original for replication. For example, a consumer can imitate the length of a 


color palette by Crayola have emerged as a pop cultural theme in art and fashion with 
surprising alaciily, as if in anticipation of a need for more simplisLic comforts''); see also 
Suzy Maikes, Bulls, Bears and the Bellwether Hemline, N.Y. Times, July 17, 2008, 
http://www.nytimes.com/2008/'07/17/fashion/15jolie.html (published online) (discussing the 
history of fashion’s response to recession, focusing on plummeting hemlines). 

42. See, e.g., Ten Agins, Over-40 Finds a Muse: Designers for the Middle-Aged Pin 
Hopes on Mrs. Obama, W'ALL St. J., Dec. 6, 2008, at W4 (reporting on Michelle Obama’s 
influence on fashion and quoting a magazine editor describing her as “represent[ing] tire 
post-feminist generation — a woman who can wear a sheatli dress and show her anns — and 
women arc responding to her ability to be feminine, sexy and stiU powerful.”); Ray A. 
Smith, Pulling Off the Obama Look, WALL St. J., June 9, 2007, at PI (“With the suit-and- 
no-tie look gaining prominence lately — ^presidential hopeful Barack Obama has drawn 
attention for sporting a version of the approach, and Microsoft’s Steve Ballmer and Boeing 
CEO Jim McNemey have done it, too — more men are trymg it out tliemselves.”); Eric 
Wilson, Merrily They Dress, N.Y. Times, Nov. 20, 2008, at El (“Ever smee the Obamas 
appeared on election iright as a coordinated fashion tableau, as if they had just stepped out of 
a holiday greeting card portrait, sales of red dresses have been terrific, said Kay Unger, w'ho 
makes party frocks.”). 
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skirt without necessarily purchasing a copy of that skirt. Copying, in other 
words, is only a subset of a wide range of imitative practices. 

Second, consumers may join trends without an imitative motive. The 
Zeitgeist dieory emphasizes not imitation, but rather an iiidividuaTs distinct 
desire to be in fashion. People can want to be in fashion without necessarily 
having as tlieir object die emulation of the lifestyle, values, or status associated 
with a particular group that first sported the style. They may instead — or also — 
seek to join a collective moment. Such convergence does not require a copy of 
what others are wearing. 

Third, designers may furnish on-trend articles without closely copying one 
another. Instead, they may engage in interpretation, or “referencing.”"^^ They 
may quote, comment upon, and refer to prior work."*"* Unlike much close 
copying, such interpretation docs not pass off the work as the work that is 
being copied. Instead, it marks aw^areness of the difference between the two 
works as it looks to the prior work as a source of influence, or even a precursor. 
Even where the influence is not completely conscious or direct, the latter work 
draws on the meaning of the earlier work, rather than being simply a copy of it. 
For example, Ihe look of a Chanel knit jacket has been interpreted repeatedly in 
other designers’ styles, so that it has become a elassic style drawing on the 
spirit of the look without purporting to be a Chanel product. Another Chanel 
classie, the quilted handbag, has been similarly reinterpreted. 

This practice, by which designers draw freely upon ideas, themes, and 
styles available m the general culture, and refer back to others’ prior designs, 
has led to the widespread but incorrect view that there is no real originality m 
fashion design."*^ This view is no more correct than the analogous complaint 
about music: that homage and pastiche somehow? deny any claim of originality 
to new works. The important point is that interpretations are different from 
copies in their goals and effects. Close copies can substitute for and reduce the 
value of the original, thereby reducing the incentive to ereate, to a greater 
extent. Rather than being substitutes, interpretations ma}? even be complements 
for other on-trend articles."*^ 

A status theory of fashion might lend to the view that trend-joining is 
essentiallj? copying. Accordingly, the fashion trend rises as a fonn of 


43. See Raustiala & Sprigman, supra note 11, at 1700 (“reference”); id. at 1728 
(“referencing”). 

44. For example, Proenza Schouler’s spring 2008 collection was widely understood to 
draw upon the previous w'ork of Balenciaga designer Nicolas Ghesquiere. Lau, supra note 
17 There are many such examples every season. Id. 

45. See, e.g., Amy Kover, Thai Jnoks Familiar. Didn 7 I Design IT? N.Y. Tiyms, June 
19, 2005, § 3, at 34 (“Mr. Schwnrtz of A.B.S. has some advice for newcomers: Stop 
whining. "When you are talldng about fashion, lose the word original,’ he said. "Ask the 
small designers where they got their inspiration. They pull their inspiration from others. It’s 
in the air. You don't sit by the window' and wait for it to materialize. '”). 

46. For further discussion of complementarity, see infra Part II.B. For further 
discussion of substitution, see infra PaitTTT.B. 
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emulation, and then declines when elites or earfy adopters feel the need to 
distinguish themselves from the copying masses and adopt a new style as a 
means to do so. If one thus equates trend-joining with copying, then one might 
reasonably conclude that fashion is driven by copying. 

But it is important to see that status does not exhaust the motivations for 
fashion. Under a Zeitgeist theory, fashion is not just imitation of elites or early 
adopters, and is not reducible to copying. Fashion choices are expressions of 
individuality that combine into collective tastes Fashion reflects the desire for 
the new, for movement with the collectivity , for contact with the spirit of the 
times. Tills theory leads us to disaggregate fashion trends from copying, and 
see that fashion moves not necessarily as the result of a market's saturation 
with copies. Copies may play a role in fashion change, but they are not the 
engine without which innovation in fashion would slow and stagnate. 

D. Why Promote Innovation in Fashion? 

Before further developing and applying these distinctions between copying 
and trends, we first pause with readers who may wonder whether fashion is 
worth promoting. After all, one might well agree with our account of the 
features of fashion, but consider fashion innovation to be undesirable. 
Everyone takes part in apparel fashion on some level. Everyone inevitably 
expresses themselves through the clothes they wear (even if to communicate 
that they are too serious to care about fashion). But some may consider fashion 
frivolous or wasteful. They may believe that we would be better off if fashion 
did not exist and if clothing were used only for the literal purpose of covering 
the body or keeping warm. 

This set of intuitions lies behind the Anglo-American and European history 
of sumptuary laws, which, until the eighteenth century, purported to limit the 
expenditures people could make on clothing, to protect against the vice of 
wasteful spending for personal appearance and ostentatious display, including 
for purposes of following fashions."** Moral disapproval of expenditure on 
fashion is traditional. Normative regulation of fashion goes back to the Greeks 
and the Bible."*® The moral stance found, albeit incompletely enforced, in many 


47. See Raustiala & Sprigman, supra note 1 1 . 

48. See Alan Hunt, Governance of the Consuming Passions: A History of 
Sumptuary Law (1996). 

49. Solon, the legendaty lawgiver of ancient Athens, created some of the first 
SLimpluary laws, regulating conspicuous consumption at funerals — including how many 
shawls a widow could wear. See Aime Theodore Briggs, Hung Out To Dry: Clothing Design 
Protection Pitfalls in United States Law^ 24 Hastings Comm. & Ent. L. J. 169, 204 (2002). 
Deuteronomy 22:5 says that ''[t]he woman shall not wear that which pertaineth unto a man, 
neither shall a man put on a woman’s garment: for all that do so are abomination unto the 
T.ord tliy God.” 1 Corinthians 1 1 sets out guidelines about head covering while praying. 
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religious traditions from Christianity to Buddhism, rejects luxury spending on 
garments and promotes plain garb.^** 

Another reason for looking askance at fashion may be concern about 
visible markers of status hierarchy. Many historical sumptuary laws actually 
imposed hierarchical dress codes, granting privileges to wear certain garments 
to the upper class or prohibiting the lower class from wearing certain 
garments.^' Perhaps fashion is normatively undesirable because it is a way in 
which class and wealth disparities can easily be shown. Chaimian Mao, in the 
pursuit of egalitarianism and Marxist rejection of surplus value, dictated that a 
billion people shonld wear an identical unadorned ontfit, and for some decades 
they did so,^^ notwithstanding China's rich history of fashion and its 
contemporar>' unabashed re-embrace of consumer capitalism. 

With respect to the morality of expenditures or the issue of wastefulness, 
for the purposes of this Article, we treat fashion consumption the same way we 
would ordinarily treat the consumption of other nonharmful goods that have 
creative and expressive components, such as books, music, films, and art. (To 
varying degrees, fashion is present in those areas as well. For example, there 
may be a trend of memoirs about addiction, films about Iraq, biographies of 
presidents, or novels about ancient biblical secrets.) It is difficult to see how the 
argument about wastefulness or immorality of spending on a coveted suit or 
dress would be different in kind from paying a sum for a work by a highly 
regarded painter. We assume that if consumers are prepared to pay for fashion 
in its various forms, regulation ought to be set to promote innovation and allow 
consnmers a variety of options.^"* 

Some readers may resist this set of assumptions m vanous ways. First, the 
idea that the measure of the value of fashion is akin to the measure of the value 
of books, music, and art may strike some as absurd. Even though fashion is 
not widely regarded as one of the “fine arts,” it is undeniably a creative good 
that has expressive features It is no more logical to denigrate the value fashion 
choices confer upon consumers than to denigrate the value of the best-selling 
thriller many are reading or the hit song many are listening to. We may of 


50. Well-known ex^nples include the highly regulated attire among the Puritans, the 
Amish, Catholic nuns, Buddhist monks, and Ultra-Orthodox Jews. 

51. See Huwt, sttpra note 48, at 172. 

52. See, e.g., Patricia Buckley Ebrey, The Cambridge Illustrated History of 
China 294 (1996) (noling Ihe Communist Parly’s earl)' efforls lo rid Chinese cities “of what 
they saw as decadence — flashy clothes and provocative hairshdes”). 

53. For detailed discussion of China’s ancient and complex liistory wMi issues of 
intellectual property, see generally William P. Alford, To Steal a Book Is an Elegant 
Offense: Intellectual Property Law in Chinese Civilization (1995). 

54. This is a coiimion assumption m economic models about fashion. Gene M. 
Grossman & Carl Shapiro, Foreign Countetfeiting of Status Goods. 103 Q.J. ECON. 79, 89 
(1988). 

55. This has been a strong intuition of some colleagues with whom we have discussed 
this project. 



36 


March 2009J FASHION 1 163 

course engage in value judgments about, say, the artistic value of Grisham 
relative to Proust, of pop music relative to Bach — and of fashion relative to 
literature and music. But that kind of hierarchical value distinction among 
cultural products is not to be confused with the notion of value on which we 
rely here. The choice to purchase these goods is, on our welfare account, 
evidence of value, and that is unrelated to the quality or merits of particular 
cultural products or genres of cultural production. Indeed it is the only evidence 
that can be measured, short of a separate normative assessment of whether 
people are wise to desire the things they do. Here we assume the desirability of 
investments in creative goods and in fashion as a creative good. 

Second, some may view fashion consumption as a product of social 
pressure (i e., to look “cool” or at least not to look like a “dork”),^'^ and 
therefore unable to confer meaningful welfare gains on its consumers. 
Participation in fashion seems to be freely chosen by consumers. For the 
purposes of this Article, we assume that, especially when it comes to economic 
choices that are not necessaiy^ for human survival, adults’ decisions may be 
construed as voluntaiy and therefore as a desirable pursuit of their life plans. 

Finally, Ihere may be concerns aboul negative positional externalities of 
fashion. These concerns pertain to status signals generated by fashion as a 
means of displaying wealth or other markers of status. For example, if fashion 
serves to distinguish some from others, the satisfaction some people receive 
from signaling their high status through fashion may be offset by the disutility 
of others. On this view, participation in fashion trends is spending to reduce 
that disutilitv . This expenditure is wasteful. It would be better if nobody spent 
in this way. Accordingly, if fashion were eliminated (a la Mao, or school 
uniforms), social welfare would improve; increasing fashion imiovation cannot 
be seen as a gain in welfare. 

This is a plausible view of negative externalities that corresponds to a 
theory of fashion as dnven by status. But if the centrality of such status seeking 
is displaced with what we have been calling the Zeitgeist theory, the status 
signal is not the dominant aspect of fashion. As we have explained above, the 
desire to be “in fashion” involves more than signals about status. It is a means 
of individual expression through which people partake in collective movement 
and the spirit of the times. Fashion enables this expressive process, and as such 
has benefits much like those associated with other consumptive goods that are 
also expressive. Signals of slalus are undeniably presenl in all Ihese goods (jusl 
think of the high-end art market, high-brow literary fiction, or opera 
performance), bul so loo — and more importantly — are means of expression. 
Our view that innovation in fashion is socially desirable rests on assumptions 


56. Cf., e.g.^ Vanessa O’Connell, Fashion Bullies Attack — In Middle School, Wall St. 
J., Oct. 25, 2007, at D1 (‘Teen and adolescent girls have long used fashion as a social 
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57. See supra Part T.A. 
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that are shared with the assumption that in general the creation of new novels 
and new songs is socially desirable. 

11. A Model of Trend Adoption and Production 

This Part reflects on fashion as a cultural phenomenon and identifies 
features of fashion that may be engaged by legal regulation. The aim is to 
distill the features we have discussed above under the rubric of the Zeitgeist 
theory, which points us to two conditions that exist simultaneously and in 
relation to one another. We call them “differentiation” and “flocking.” 

A. Differentiation and Flocking 

Through fashion, people communicate and express themselves. 
Fashionable individuals' personal style is often described as “unique'’ or 
“inimitable.”^* If consumers use fashion to express themselves as distinctive 
individuals, then it is valuable to have available a large range of different 
identifiers. Fashion goods provide a voeabulary. WTiat consumers might value 
in fashion then is the availability of a variety' of goods to ehoose from, a 
proliferation of the number of meanings that can be made. The availability' of a 
variety of different goods enlarges the vocabulary and the meanings that can be 
communicated. 

If consumers have a taste for differentiation of identity through fashion, 
then individual differentiation becomes an identifiable desired feature, for the 
purpose of intellectual property regulation of fashion. We posit that 
“differentiation” is a key feature of the consumption and production of fashion. 

But fashion would not be fashion were it not for its basically collective 
character. Even as individuals strive to differentiate themselves through fashion 
choices, fashion is a means of participating in group movement. Wc call this 
“flocking.” 

Consumers tend to engage in flocking in buying new clothes, not because 
they need them, but beeause their existing clothes seem outdated. They want to 
be “in fashion.” Flocking among consumers is agam not necessarily a function 
of imitation or copying of any particular groups or individuals, though it may 
be. It can be a manifestation of a desire to partake of the collective moment, to 
be in step with society, or to be in touch with the present. It may be pleasurable 
for people to move in a collective direction, joined by others in expressive 


58. See, e.g.. Arienne Thompson & Erin O'Neill, Brotherly Style Sense, USA Today, 
Aug. 12, 2008, at B14 ('The Jonas Brothers may be burning up the music charts, but tlieir 
unique sense of style is also getting them noticed in tlie fashion world."); Bruce Weber, 
Diane Keaton Reflects on Keeping ’Em Laughing, N.Y. TIMES, Mar. 17, 2004, at El (“Her 
famously unique wardrobe (for the interview she wore a black business suit, jacket and skirt, 
ovei' a pair of blue jeans) is tlie fashion equivalent of philosoj^iical Beri a one-linei s."). 
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endeavor. There be pleasure in a convergence, in participation in similar 
themes and ideas that reflect the times that all are experiencing. 

Fashion is simultaneously characterized by differentiation and flocking — 
tvvo phenomena that might appear to be in tension. On the one hand, the 
expressive and communicative aspects of fashion choices seem to benefit from 
a distribution of innovation that produces goods that are differentiated from 
each other. Thus we identify differentiation as a desired goal in fashion. On the 
other hand, we also notice benefits of moving in a common direction and 
partaking of the same trend. Thus we also identify flocking as desirable. The 
idea is well captured by Anna Wintour, editor of Vogue, who noted that what is 
laudable in fashionable people is at once “looking on-trend and beyond trend 
and totally themselves.”^® 

Our theory then is that in fashion we observe the interaction of the tastes 
for differentiation and for flocking, or differentiation within flocking. The 
relation between differentiation and flocking is the kej' djmamic. People want 
to engage in flocking in a way that allows individual differentiation within it. 
They want to be part of a trend, but not be a replica of others who also join the 
trend. It would not be fashion if only flocking behavior were present. A world 
in which exactly one design of suit exists, due to demand or fiat, could be said 
to have apparel but not fashion. Nor would it be fashion if only individual 
differentiation were present. A world in which no collective patterns could be 
discerned could not be said to have fashion either. Fashion consists of both 
human desires, to flock and to differentiate, in relation to each other. 

It might be feasible to posit a more exact relationship between 
differentiation and flocking — ^for example, to specify a utility function that 
captures the relationship between the tv/o preferences. One source of 
complexity is that tastes for differentiation and flocking will vary across 
consumers. One could in theory posit a person at one extreme who 
ovcrw^hchningly values differentiation and thus avoids trcndincss or any 
similarity to what others are doing. One could also posit a person at the other 
extreme who wishes to appear exactly the same as others. But the key point of 
the differentiation-flocking model is that the tastes of consumers are not at 
these particular extremes but rather express measures of both differentiation 
and flocking. The precise relationship between the two varies with the 
consumer, or even for the same consumer under different circumstances. For 
example, the same person might favor conservative suits (flocking) and 
extreme neckties (differentiation). The relationship between differentiation and 
flocking can also vary with the particular fashion trend or the particular item of 
fashion.^® Furthermore, a consumer’s utility from a particular configuration of 
differentiation and flocking may depend on how much differentiation versus 
flocking others are engaging in. Much complexity accompanies the attempt to 


59. Amia Wintour, Editor 's Letter, VoGUE, Aug. 2008, at 70. 

60. See, for example, our coiuimrisou of liaudbags and apj^arel in Paidll.R. 
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pin down the exact relationship. A key element of our theory is that the tastes 
for differentiation and flocking exist together in a dynamic relationship. 

Finally, notice that the relation between flocking and differentiation maps 
on to the relation betwreeii copying and innovation. Just as direct reproduction 
of an existing novel is not innovation, if fashion were all about producing exact 
copies of existing articles, it would not be a practice of innovation. The impulse 
to flock in fashion is expressed in the aspects of fashion tliat draw on and 
sometimes copy existing works, but what makes the field a creative endeavor is 
the drive to differentiate — to reinterpret, change, remix, and transform, and as 
such, resist the sheer replication of existing works even while incorporating 
them. That is the creative impulse. In other words, differentiation constitutes 
innovation in fashion. Without the differentiation component, fashion would 
not be a form of innovation. Our favoring of differentiation in fashion then is 
an outgrowth of our assumption of the theory of incentives underlying 
intellectual property law about the effects of copying on creators’ incentives. 

B. Trend Adoption 

The process of trend adoption reflects differentiation and flocking. Think 
of a fashion item as having two kinds of attributes, a trend feature (around 
which consumers flock) and various differentiating features. The trend feature 
is some shared, recognizable design element such as a wrap dress, a fitted 
fringed jacket, a driving shoe, or a floral print.®^ The differentiating features 
are all design elements other than the trend feature that make the items within 
the trend nevertheless different from each other. Consumers are able to identify 
a trend feature, factoring it out from the other features. Their recognition 
process may be simple — seeing many items with the trend feature in stores or 
on the street — or it may be enhanced by advertising or magazine articles that 
identify the trend feature. 

Many consiuners prefer new items that are part of a trend. A consumer 
does not care solely about the presence of a trend, however. In addition, the 
consmner has a taste for differentiation in the article’s other features, and 
preferences that vary according to body shape, aesthetics, or personal style. 
Fashion-conscious people generally do not seek to wear precisely the same 
outfit as someone else.®^ Rather the consumer seeks goods that contain the 
trend feature but are differentiated. 


61. Bright florals were a trend for spring 2008. Hilary Alexander, Paris Round-up^ 
Daily Tlllgraph, Oct. 8, 2007, at 20 (noting floral theme across many shows, with the 
specific iinplcinentation yaiying greatly). 

62. See, e.g., Amy Odell, Internet Saves Inaugural-Ball Attendees from Wearing the 
Same Dress, N.Y. Mag., Jan. 2, 2009 (describing a new^ website, DressRegistr\LCom, “tliat 
allows women to register the dresses they ’re wearmg to big events like the inaugural balls so 
they don’t end up wearing the same thing as someone else”). The social anxiety that attaches 
to this phenomenon has, for decades, been a recurring target of popular parody. See, e.g., I 
Love J.ucy: Lucy and Elhel Buy ihe Same Dress (CBS television broadcast Oct. 1 9, 1 953). 
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How does a trend catch on? Suppose designers in one season produce, say, 
an unusually large nmnber of designs with floral prints. Consumers recognize 
the floral print as the feature that is part of the potential trend, by seeing the 
prints in stores and on other consumers. The trend takes off, provided that 
enough consumers conclude two things — first, that enough other people are 
buj ing items with the trend feature that a trend will occm', second, that the 
consumer’s idiosyncratic preferences are well-enough served by a particular 
item that the consumer buys it. To take off, the trend must offer something 
sufficiently new. After all, new clothing is not an essential good in this context, 
and the new trend is competing with a closet full of existing clothes. Put 
differently, a new' trend exhibits a network effect in consumption: individuals 
buy if enough others are buying or can be expected to buy — for example, 
because articles with the same trend feature appear in many shops at the same 
time. If multiple vendors offer the same new trend element at the same time, 
together witli the differentiating details also necessary to satisfy consumer 
demand for differentiation, this is more likely to produce a successful new 
trend. 

Consumers, ever on the lookout for something new, identify a new trend 
feature, not much present in the previous season’s items, as a fresh basis for 
asserting commonality. The feature could be as simple as the introduction of a 
loose fit in jeans after a period when skinny jeans were everywhere. But among 
the looser jeans available there can be a nearly infinite variety of combinations 
of cut, color, fabric, texture, wash, and rise. 

Onr flocking-differentiatioii model is distinct from some status models of 
trend adoption in which a fashion good is a repositoiy of status, and individuals 
who purchase goods convey their status by displaying die item.*’^ A high-end 
“if’ bag is the paradigmatic case. As a particular handbag obtains “if ’ status, 
for example, there might develop a long waitlist for the desired bags, which are 
sparingly doled out by stores, with priority given to customers of high status. 
Even outside of the narrow band of “if’ bags, high-end designer handbags often 
have status-conveying functions. When a high-end designer bag becomes 
trendy, many want precisely the same bag, making it a particularly good 
exemplar of the status model. 

If the status model applies best lo a subset of designer handbags, the 
present flocking -differentiation model better captures consumers’ attitudes 
toward apparel, where consumers seek to be on trend but also have a taste for 
differentiation. Thus, arguments made in favor of permitting counterfeit bags. 


63. See, e.g., Raiistiala & Sprigman, supra note 11, at 1718 (basing the “induced 
obsolescence” model on the proposition that “[cjlothing is a status-confening good”). 

64. See, e.g., Michael Tonello, Bringing Home the Biekin: My Life in Hot 
Pursuit of the World’s Most Coveted Handbag (2008) (describing one man’s effort to 
circumvent the legendary waiting list for a Birkin bag); cf. Sex and the City: Coulda, 
IVoulda, Shouhia (HBO television broadcast Aug. 5, 2001) (showcasing a New York 
fashionista’s desperate attempt to secure a Birkin bag of her otvn — and the comic 
humiliation tliat ensued). 
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so as to thwart the ability of wealthy consumers to convey status through them, 
do not apply m precisely the same way to apparel. 

The foregoing suggests three preconditions for the success of a trend. First, 
the new trend feature must be sufficiently uncommon among previously 
available articles. Second, the new trend feature must be sufficiently prevalent. 
And third, there must be a sufficient differentiation of items that contain the 
trend feature so as to satisfy demand for differentiation and help to achieve a 
critical mass of consumers. 

C. Trend Production 

Designers, too, engage in a process of differentiation and flocking. In any 
given season, they flock to similar hemlines, dress shapes, and tailoring. They 
converge on similar or related styles and themes. Yet the precise result reached 
by each producer is different.®^ 

Flocking results, in part, from shared influences. If images of w ar fill the 
news, military-inspired sty les may enter multiple collections.®® If a celebrity or 
a new film gams acclaim for a distinctive style, that sty le may be incorporated 
into the work of several different designers.®^ Forecasting services furnish a 
common input to some designers, particularly the followers.®* Designers and 
other personnel move from fashion house to fashion house, making their 
imprint on multiple brands.®® Common pressures in the real world — women’s 
entry into the professional workplace in xmprcccdcntcd numbers, for 
example — can lead to a “convergent evolution” of independently' derived, 
parallel innovation.^® New' technological possibilities, such as a novel fabric, 
can produce commonalities in collections as well.^^ 


65. rhis is shown in the ‘'runway reports’" offered by fashion magazines. See 
generally, e.g.. Runway Report: Fall’s New Looks,, HARPER’S BAZAAR, June 1, 2008, at 182 
(assembling trends from fall collection in a special edition of magazine). 

66. See, e.g., Horyn, supra note 40. 

67. See, e.g., Ruth La Lerla, Forget Gossip, Girl, the Buzz Is About the Clothes, N.Y. 
Times, July 8, 2008, al A1 (describing the “‘Gossip Girl’ influence” on designer collections). 

68. See, e.g., Vanessa O'Comiell, How Fashion Makes Its Way from the Runway to the 
Rack, Wall St. J., Feb. 8, 2007, at D1 (describmg use of such sendees by J.C. Penney and 
others). 

69. See, e.g., Lau, supm note 17 (collecting examples of designers and consultants 
whose moves — between Hehnut Lang and Calvin Klein, Mami and Chloe, and Tom Ford 
and Burberry Prorsum — contributed to a shared style at each pair of firnis). 

70. Convergent evolution is “the recurrent tendency of biological organization to 
arrive at the same ‘solution’ to a particular ‘need.’” Sjmon Comway Morris, Lire’s 
Sot.utton: Tnrvttart.e Humans tn a T.onrt.y Universe, at xii (2003). 

71. See, e.g., Michele Loyer, Brave. New World of “Techno” Fabric, Int’l Herald 
Trie., Oct. 11, 1996, at 24 (“Two years ago, fashion designers like Calvhi Klem, Donna 
Karan and Giorgio Armani started usmg technical fabnes, until then restricted to industrial 
use (fire-proofing) or motorcycling, in their sportswear lines.”); Heesun Wee, Spandex 
Market Expected to Stretch, Globe & Mail (Toronto), Oct. 13, 1999, at B7 (describing 
incoiporation of T.ycra and similar materials, once limited to atliletic attire, in street-wear 
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Flocking also results from mutual influences and inspiration among 
designers. They and their assistants attend fabric and other trade shows, where 
they leam from suppliers what other designers have planned — sometimes with 
the suppliers’ active encouragement.^^ Stylists, magazine editors, and buyers 
travel from designer to designer, cross-pollinating as they move.^^ The shows 
arc not quite simultaneous, extending across several weeks and cities, and last- 
minute tinkering can incorporate the influence of designers who have had 
earlier shows. 

These shared influenees promote convergence around a trend, but not 
identical articles. For one thing, the shared influences are usually too general to 
produce identical articles. Moreover, each producer has substantial incentives 
to produce a differentiated product. A producer, faced with differentiated 
demand, will tend to seek out a differentiated niche to satisfy, rather than 
occupy the exact same space as another producer/"* Some producers are better 
suited for some niches than others — they may understand one segment of the 
market (teenagers, say, or Californians) better than another, and focus 
accordingly. Offering an on-trend, distinctive good may be a source of benefit 
to some producers, since it offers the opportunity to work with and be in 
communication with others on a similar problem.^'’ And choosing a 
differentiated product, rather than the exact same good offered by another 
producer, raises the probability that a trend supported by differentiation within 
flocking will get off the ground in the first place. 

The differentiation-flocking model of production, like that of consumption, 
has limits. It may not apply to “it” handbags, for example. Where consumers 
are uninterested in differentiation — where they do not even have idiosyncratic 
phj sical needs (due to body shape or coloration), hut simpfy want the status 
signaled by the item — the model may not apply. There may be apparel items 


collections). 

72. According to one insider, “fabric salesmen have only to whisper, ‘let me show you 
the fabrics that Saint Laurent is ordering,’ and the stampede is on.” Teri Agins, Copy Shops: 
Fashion Knockoffs Hit Stores Before Originals as Designers Seethe. Wall St. J., Aug. 8, 
1994, al Al. As the same piece explains, “[pjerhaps fake fur [an imporlaul trend one season] 
was merely ‘in the air,’ as designers like to say when such coincidences occur. But most of 
them can sense which way the fashion winds are blowing by attending the big textile shows 
held each year in Paris and Milan.” JJ.; see also Jonathan M. Barnett et al.. The Fashion 
Lotteiy: Cooperative Innovation in Stochastic Markets 31-35 (USC Ctr. in Law, Econ. and 
Org., Working Paper No. C08-17, 2008), availahle at littp;//ssm.com/abstract=1241005 
(emphasizing the importance of trade shows as a communication tool). 

73. Christina Binkley, Runway to Rack: Finding Looks That Will Sell, Wall St. J., 
Mar. 6, 2008, at D1 (noting that most sales come from pre-collections sold prior to tlie 
runw'ay shows). 

74. See, e.g., Harold Hotelling, Stability in Competition, 39 EcON. J. 41 (1929). 

75. Cf Yociiai Benkler, The Wealhi oe Networks: How^ Social Production 
Transforms Markets and Freedom 91-99 (2006) (discussing nomnonetary motivations 
for social production). 

76. For a different model that also predicts similar but differentiated products, see 
Baniett et al., supra note 72, at 31 (character izing imitation as a form of insurance) 
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that are like “it” handbags. But for most apparel, there are idiosyncratic 
preferences, and a taste for differentiation, that make the differentiation- 
flocking model applicable. 

The economic imperative to both differentiate and flock resembles the 
innovative production of more technologically intensive goods. Similar limited 
cooperation takes place in the development of a new computer operating 
system or DVD player, in which producers jointly struggle to get a new 
“standard” or “platfomi” off the ground. There, too, it is a variety of 
differentiated products — “launch titles” — that contribute to the success of the 
shared feature by providing confidence about sufficient adoption that the 
platform will be a success. 

III. How Unregulated Copying Threatens Innovation 

Our model of trend production has two key features: a trend component 
that is shared by market players, and a second, differentiating component that 
varies for each designer. The model explains how producers collectively 
produce a trend: the common component fosters tlie sale of a diverse array of 
new, on-trend goods, which meet consumers' simultaneous desire for on-trend 
and differentiated goods 

A recent, important change in industry structure — “fast-fashion” 
manufacLurers and retailers — threatens innovation in fashion. In this Part, we 
explain what is new about fast fashion and why it matters. Wc distinguish tw^o 
types of fast-fashion firms, designers and copyists, and their disparate roles. 
Fast-fashion designers challenge but also enhance the fashion innovation 
process. Fast-fashion copying, by contrast, threatens the amount of innovation 
and pulls the direction of innovation toward fashion’s status conferral aspects 
and away from its expressive aspects. 

A. Fast-Fashion Fopyists 

Copying m fashion is not a new problem. U.S. designers in the early 
twentieth century — and, before that, French couturiers — were plagued by 
competitors who made sketches at shows or measured the seams of procured 
originals to discern their patterns, and then used local labor to make the 
copies.^® Often, tliese copies coidd be accomplished quickly, and the copies 
reached the market before the original. 


77. See Timothy F. Brcsnahaii & Shane Grccnstcin, Technological Competition and 
the Structure of the Computer Industry^ 47 J. INDUS. ECON. 1 (1999). 

78. Sara B. Marcketli & Jean L. Parsons, Design Piracy and Self-Regulation: The 
Fashion Originators ’ Guild of America, 1932-194 f 24 CLOTHING & TEXTILES Res. J. 214, 
215-17 (2006); Mary Lynn Stewart, Copying and Copyrighting Haute Couture: 
Democratizing Fashion, 71^(90-7 28 French Hist. Stud. 103, 108-13(2005). 

79. Stewait, supra note 78, at 1 08-09. 
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What has changed is not the fact or speed of copying, but the large scale 
and low cost at which rapid copies can be made. (For comparison, just think of 
music, where rapid copying has long been feasible, while large-scale, low-cost 
rapid copying is a new phenomenon.) Today, a pattern can be based upon an 
Internet broadcast of the runway show and transmitted electronically to a low- 
cost contract manufacturer overseas.^** A gradual casing in import quotas, 
begun in 1995,^' has increased scale and thereby lowered overseas 
manufacturing costs. Electronic communications and express shipping ensure 
that prototypes and finished articles can be brought to market quickly. As a 
result, thousands of inexpensive copies of a new design can be produced, from 
slarl lo finish, in six weeks or less. 

The most striking consequence of low-cost, high-scale, rapid copying is 
not in beating an original to market, but in the ability to wait and see which 
designs succeed, and copy only those. Copyists can choose a target after 
retailers have made their buying decisions, or even after the product reaches 
stores, and customers have begxm to buy.*^ Such copyists can reach market 
well before the relevant trend has ended. 


80. See, e.g., Kover, st/pm note 45 (‘'Large discounters like Target and H&M have 
signed major designers and can deliver fashionable clotliiiig at cheap prices by 
manufacturing in countries like India and Cliina and flying clothes to stores in the West. 
Computer systems can track inventories and replace sold-out items within a few days.”); 
Fashion TV, http://www.ftv.com (last visited Jan. 31, 2009) (telecasting runway shows live); 
Fashion Week Daily Runway, http://www.fashionweekdaily.comyrunwuy (last visited Jan. 
31, 2009) (providing photographs of collections); New York Magazine, Fashion, 
http://video.nymag.com (last visited Oct. 4, 2008) (providing video of runwuy shows). 

81. 'The 1994 Agreement on 'fextiles and Clothing, part of the Umguay Round of 
world trade negotiations, dismantled quotas imposed by an earlier agreement, the Multifibre 
Arrangement of 1974. fhe Agreement removed some quotas immediately, and subjected the 
rest to a ten-year phaseout. World Trade Organization, A Summary of the Final Act of the 
Uruguay Round (“Agreement on Textiles and Clotliing”), http://www.w1:o.org/english/ 
docs_e/legal_e/ursum_e.htm#cAgreement (last visited Feb. 18, 2009). Tlie phaseout is 
limited by “safeguards” tliat permit importers to temporarily limit the increase in quotas. Id 

82 . One copyist, F orever 2 1 , needs six weeks. Ruth La F erla. Faster Fashion, Cheaper 
C7?/c,N.Y. TiviES,May 10,2007, atGl [hereinafter La Ferla,Ffl^terFa5/?/o«]. Oscar knock- 
off dresses take two to four weeks to reach consumers, as of 2006, compared to twrice that 
time just five years before. Ruth La Ferla, Night of a Thousand fdiockoffs, N. Y. Tiviks, Mar. 
9, 2006, at (f 1 1 [hereinafter T.a Ferla, Thousand KnockoJfs\. 

Rausliala and Sprigman argue lhat little has changed — that for the past twenty-five 
years, copying has been “easy and fast,” and tlie increase in speed over that period “does not 
appear large.” See Raustiala & Sprigman, supra note 11, at 1759-60. Elsewhere, however, 
they acknowledge a variety of factors tliat, in their view^, increase copying speed, including 
“[djigital photography, digital design platforms, tlie Internet, global outsourchig of 
manufacture, more flexible manufacturing technologies, and lower textile tariffs.” Id. at 
1714-15. In our view, the factors they identify arc directed not only to speed — indeed, some 
(such as tariffs) likely have no effect on speed — but to greater scale, lower costs, and higher 
quality of rapid copying. 

83. Cf. Agins, supra note 72 (“The brisk market in ideas has even given rise to the 
'knockoff consultant.' . . . Carole Ledesma and Nathalie Jonqua . . . pose as ordinary 
shoppers while scouting boutiques in T.ondon, Paris and Milan. Each rnontli, tliey mail 100 



45 


1 172 STANFORD LA W REVIEW [ Vol. 6 1 : 1 147 

Retailers and manufacturers exploit the resulting opportunity. They sell 
copies at a discount to the original — ^necessarily, given the lower quality*"* — 
but earn a profit thanks to lower unit costs and the avoided expense of 
design.*^ The most notorious copyist retailer is Forever 21,*® though copying 
also extends to a wide range of department stores and specialty' clothing 
retailers.**^ The retailers arc supplied by manufacturers who, for the most part, 
remain anonymous. An exception is A.B.S., a prominent copyist of dresses 
worn to the Oscars awards ceremony and other red-carpet events.** The 
Appendix contains two representative examples of close copying by Forever 
21 . 

Copying is not a necessaiy element of the fast-fashion business model. 
Even retailers that sell copies do not sell only copies. And some fast-fashion 
firms eschew exact or close copies. For example, the two leading fast-fashion 
fimis, Zara and H&M, avoid close copying *® Although Zara and H&M may 
have become conflated with Forever 21 in the publie mind,®° their strategies 


photos of the hottest designs to 55 American clients^). 

84. Fast-fashion products, it is said, are made to be worn just ten times. Pankaj 
Ghemawat & Jose Luis Nueno^ ZARA: Fast Fashion 13 (HBS Case Study 9-703-497, rev. 
Dec. 2006) (making tliis pomt about Zara, a fast-fashion designer). 

85. Cf. Design Piracy Act Could Hit China, WOMEN'S Wear Daily, Oct. 29, 2007 
(suggesting tliat China would be affected by the proposed Design Piracy Prohibition Act 
because ^Tast-fashion companies . . . stand to lose quite a bit, as they will no longer be able 
to ride on the shoulders of upstream designers”). 

86. Forever 21 makes frequent appearances at fashion websites that catalog copies. 
One such site, Fashionista, http://wfww.fashionista.com (last visited Feb. 18, 2009), lists 
Forever' 21 copies of a Mare Jacobs shii't, a Manii handbag, and dresses by Foley & Coiirina, 
Jonathan Saunders, and Pliillip Lim. The extent of copyuig can be gleaned from trademark 
and copyright suits brought agamst the retailer. For examples, see Liza Casabona, Retailer 
Forever 21 Facing a Slew of Design Lawsuits, WoviEN’S WEAR DAILY, July 23, 2007, at 12, 
and the suits summarized infra Table 1. 

87. See, e.g., Eric Wilson, Before ^4odels Can Turn Around, Knockoffs Fly, N.Y. 
Times, Sept. 4, 2007, at A1 (describing one copyist’s sales to Macy’s and Bloomingdales, 
among others); Ben Winograd & Cheryl Lu-Licn Tan, Can Fashion Be Copyrighted? , Wall 
St J. , Sept. 1 1 , 2006, at B 1 (describing canceled wholesale orders for Ananas handbag, once 
copyists produced versions for ‘"between 10% and 50% of her $285 price”). On specialty 
retailers, see, for example, Kover, supra note 45 (describing Abercrombie & Fitch copy of 
bag by designer Nicole Dreyfliss); Susan Scafidi, Karmic Relief Counterfeit Chic, May 
10, 2007, http:/Avww.counterfeitchic.com/2007/05/karmic_reliefphp (last visited Feb. 18, 
2009) (describing Forth & Towne copy of Narciso Rodriguez dress); Wilson, supra 
(describing $130 Bebe copy of $1700 Versace dress). 

88. A.B.S., “[t]he uncontested champion of red-carpet knockoffs,” sells to leading 
department stores La Ferla, Thousand Knockoffs, supra note 82. By 2006, the Oscar- 
knockoff busuiess involved more tlian a hundred companies, witli annual sales of $300 
million. Id. 

89. Keith Naughton, HdcM’s Material Girls: The Retailer Speeds Ahead with Fast 
Newsweek Wed Exclusive, June 10, 2007, http://www.newsweek.coin/id/33983 

(quoting H&M’s chief designer: ‘"We don’t copy the catwalks. . . . We take inspiration from 
what's happening in the culture, with celebrities and on the catwalks.”). 

90. Lau, supra note 17 ("We’ve all heard the fashion knockoff tales. On one hand, 
tliere’s the down-market riffiiig on designer motifs tliat ranges from the H&Ms and Forever 
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are different. Like the copyists, they move product to market very- quickly,®^ 
But their on-trend product, reactive though it is to the latest offerings of top 
designers, is not a precise copy. Instead, it is an adaptation or interpretation, 
developed by m-house designers. 

The firms’ difference in design practice is reflected vividly in their relative 
frequency of suit. We searched Westlaw and the Stanford IP Litigation 
Clearinghouse for copyTight or trademark suits against Forever 21, H&M, and 
Zara between 2003 and 2008. Forever 21 was a defendant in fifty-three suits 
dming this period, compared to two for FI&M and none for Zara.®^ A review of 
the complaints in those cases shows that most of the Forever 21 suits alleged 
close copying, compared to at most one close copying complaint against 
As a research tool for scholars and other interested parties, we have 
collected the complaints, and those brought against several other alleged 
copyists, and made them available online.®"* A selection of infringement suits 
against Forever 21, limited to the years 2007 and 2008, is summarized in Table 
1 below. 


2 1 s of the world to counterfeit duds channeled through Chinatown dens.”)’ 

91. Zara takes four to five weeks to move from conception through delivery. 
Ghemawat & Nueno, supra note 84, at 9. Modifications or restocking of existing designs 
takes just two weeks. Id 

92. See Stanford IP Litigation Clearinghouse, http://lexmachma.stanford.edu (last 
visited Feb. IS, 2009), and Westlaw’s DOCK-FKD-AT J. file. The search tenns included 
both H&M and Hcnncs and Mauritz, and both Zara and its corporate parent inditex. 
Complaints were retneved directly from each district court’s electronic case filing sy stem or 
clerk’s office. 

93. See Complaint at 3^, Tokidoki, LLC v. H & M Hermes & Mauritz LP, No. 07-cv- 
1565 (C.D. Cal. Mar. 9, 2007) (alleging infringement of plaintiffs heart and crossbones 
trademark). Hie second suit arose from H&M’s collaboration witli designer Elio Fiorucci. 
The ‘Tiorucci” trademark had been acquired by a third party, which sued H&M for allegedly 
using the Fiorucei name when it promoted the collaboration. See Complaint, Edwin Co. v. 
H&M Hennes & Mauritz LP, No. 05-cv-4435 (S.D.N. Y. May 5, 2005). 

94. See Bcrkman Center for Internet and Society, Harvard Law School, 
http://hub.law'. harvard.edu/fashion (last visited Feb. 18, 2009). 

95. Additional evidence comes from w^ebsites such as Fashionista, 
http://w^ww.fashionista.coni (last visited Feb. 18, 2009), which contain frequent examples of 
close copying by Forever 21 , but not H&M or Zara. Nor, in several dozen interviews on the 
subject with a wide range of industry stakeholders, did we hear any specific complaints of 
close copying by either firm. For an exceptional, though general, allegation of close copying 
by H&M, see Winograd & Tan, supra note 87, at Bl ("'Designer Catherine Malandrino . . . 
says she has seen almost identical versions of her blouses and sweatei s in such stores as 
H&M and Esprit”). 
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Table 1. Selected U.S. Litigation Against Forever 21, 2007-2008^® 


Plaintiff 

Articles at Issue 

Anna Sui 

Seventeen articles 

Anthropologic 

Ten articles 

Bebe Stores 

Twenly-eighl articles 

Carole Hochman 

Nightgown with “Marilyn Monrose” fabric design 

Diane von Furstenberg 

Four wrap dresses and one blouse 

Harajuku Lovers 

Clothing with “Heart and Heart/Box design” print 

Harkham Industries 

Dress with “Shadow Fern” design 

Trovata 

Six articles 


Fast-fashion copyists can have a beneficial effect upon trend adoption, 
since ihey reach ciislomers al a lower price poiiil who would olhenvise nol be 
reached by high-end designers. But this benefit can be even better supplied 
by fast-fashioii designers, who not only offer the oii-treiid product at a lower 
price but also supply differentiating details. 

B. The Threat to Innovation 

Mass copyists undermine the market for the copied good. Copies reduce 
the profitability of originals, thus reducing the prospective incentive to develop 
new designs in the first place. The predicted result, a reduced amount of 
innovalion, is familiar fiom copying in olher crealive induslries, such as file 
sharing of copyrighted music and films. 


96. The information in this table is drawn from First Amended Complaint at 7, Anna 
Sui Corp. V. Forever 21, Inc., No. 07-cv-3235 (S.D.N.Y. June 26, 2007); Complaint at 5-6, 
Anlhropologie, Inc. v. Forever 21, Inc., No. 07-cv-7873 (S.D.N.Y. SepL 6, 2007); Amended 
Complaint at 3-13, Bebe Stores, Inc. v. Forever 21, Inc., No. 07-cv-35 (N.D. Cal. June 7, 
2007); Complaint at 3-4, Carole Hochman Design Group, Inc. v. Forever 21, Inc., No. 07- 
cv-7699 (S.D.N.Y. Aug. 20, 2007); First Amended Complaint at 5-7, Diane von Furstenberg 
Studio, LP V. Forever 21. Inc.. No. 07-cv-2413 (S.D.N.Y. Apr. 12, 2007); Complaint at 2-3, 
Harajuku l overs, LTC v. Forever 21, Inc., No. 07-cv-3881 (C D. Cal. .Tune 14, 2007); 
Complaint at 4-5, Harkham Industries, Inc. v. Forever 21, Inc., No. 08-cv-3308 (C.D. Cal. 
May 19, 2008); Complaint at 6-9, Trovata, Inc. v. Forever 21, Inc., No. 07-cv-1196 (C.D. 
Cal' Oct 8, 2007). 

97. The designer can reach cost-conscious customers to some extent through bridge 
lines, see Sally Weller, Fashion's Influence on Gannent Mass Production: Knowledge, 
Commothlies and lire Capture of Value 129-30 (Oct 2003) (impubhshed Ph.D. flissertalion, 
Victoria University), available at http://wallaby.vu.edu.au/adt-VVUT/piiblic/adt- 
VVUT20050201. 101459/index. html, albeit usually not close copies, but a fast-fashion copy 
is a still lower price. It is therefore no surprise that designers have issued small '‘capsule” 
collections through fast-fashion firms in many instances. See Eric Wilson, The Big Brand 
Theory^ N. Y. Ttmrs, Sqit 9, 2007, § 6 (Magazine), at 74. 
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Fashion copying is different from file sharing, however, in an important 
respect. File sharing provides access to essentially eveiy' musical work. Fashion 
copyists, b}" contrast, are selective. They have a business to run and costs to 
recoup, and so only the most profitable designs are copied. Moreover, not all 
copies reduce producer profits. Some are relatively harmless. 

The selectivity of copyists, combined with the uneven effects on producer 
profitability, reduce the incentives of some producers — and the incentive to 
produce some products — ^more than others. Thus, mass copying can be 
expected to affect the direction of innovation as well, as we explain below. 

1. Harmful copying 

Copyists target designs that are technically and legally easy to copy. 
Consider, for example, a floral-patterned dress introduced by designers Dana 
Foley and Anna Corinna (F&C).®* As a technical matter, the dress was easy to 
copy. It contained no exotic fabrics, complicated tailoring, or delicate 
embellishments that would make accurate outsourcing difficult.®® It lacked any 
exterior brand logo that would subject a copyist to trademark liability. Its shape 
and exterior details did not so powerfully call to mind F&C's identity that trade 
dress protection would be available. These facts made the dress a good target 
for copyists. The Appendix contains photographs of the original and a copy 
hy Forever 21. 

Moreover, for a midrange designer such as F&C, the sales of the copy 
substitute for and hence reduce sales of the original.'®' The original dress sold 
for hundreds, not thousands of dollars, which is within the reach of copyists’ 
cuslomers.'®^ Somelimes the subslilulion is made by an aggressive retailer. 


98. See La Ferla, Faster Fashion, supra note 82 (describing dress). 

99. Difficult-to-copy details are not an absolute bar because tlie copyist could omit or 
alter tliem. But such changes are costly and risky, smee the copyist caimot tell, witliout 
incurring substantial cost, whether the detail is essential to the design’s appeal. Moreover, 
accuracy may be important to those consumers or retailers v^Lo know of the ongmal and 
explicitly seek a close copy. 

100. La Ferla, Faster Fashion^ supra note 82 (noting that the original and copy were 
“almost identical,’' “[f]rom their fluid cut and noodle straps to the floral panel running down 
tlieir fronts”). Tlie floral print, assuming it satisfies copyright’s onginality requirement, 
provides a possible basis for a legal claim against F orever 2 1 . 

101. Kover, supra note 45 (describing accessory designer’s drop in monthly revenue 
from $50,000 to $10,000, following imitation); Eric Wilson, Simply Irresistible^ N.Y. TdvIES, 
May 21, 2008, § SPG, at 1 (noting return of F&C dress by customers who saw' the copy); see 
also William Filene’s Sons Co. v. Fashion Originators’ Guild of Am., Inc., 90 F.2d 556, 558 
(1 st Cir. 1 937) (“A customer who . . . sees a copy ... at aiiotlier store at a lower pnee is 
quite likely to think that tlie retailer from whom she bought the dress lacks ability to select 
distinctive models and that she has been overcharged. Dresses are returned and customers 
m’e lost.”). 

102. Even customers of modest means might “trade up.” For a discussion of this 
phenomenon, see Michakl J. Silvursi'kim ei al.. Trading Up: The New American 
Tajxury 23-25 (2003). 
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rather than the final consumer. Either way, the profits of the original 
designer can be much reduced. 

The extent of targeting, combined with the degree of substitution, explain 
why midrange designers accoiuit for most anecdotal complaints of design 
copying. They also bring most of the lawsuits that attempt to circmnvent the 
lack of design protection by alleging copyright or trade dress violations under 
existing law', against Forever 21 and other fast-fashion copyists. 

In addition to replacing sales, the prevalence of cheaper copies also may 
reduce demand for the original design. This “snob” effect*®® may reflect a 
consumer’s desire for distinction from lower-status consumers or from other 
consumers more generally. It is a negative externality of overuse with analogies 
in trademark and copyTight. ’ The effect is amplified, moreover, when the 
same shopper visits different stores — or different floors of the same department 
store — selling a particular design in its original and copied forms. ’ 

2. Distorting innovation 

The reduced profits can be expected to have a negative effect on the 
amount of innovation; this is a standard result of economic theory. But in 
addition, there is a second effect. The lack of protection against design 
copying, combined with the existence of trademark, trade dress, and other 
protections, also distorts the direction of innovation. Designers unprotected 
against design copying see a disproportionate effect on their profitability', and 
hence are discouraged from innovating — indeed, from entering in the first 
place. Designers who are protected by trademark and trade dress innovate in 
ways that play to these legal advantages. The resulting effect on the direction of 
innovation is to favor innovation by designers who already enjoy existing 


103. See, e.g., Winograd & Tan, supr^a note 87 (descnbing cancelled wholesale orders 
for Ananas bag); Felix Sahnon, Market Movers: Susan Scafidi on Copyrighting Fashion^ 
Portfolio, Sept. 19, 2007, http://www'.portfolio.com/views/blogs/market-movers/2007/09/ 
19/susan-scafidi-on-copyrightmg-fashion (listing examples in wliich initial or subsequent 
orders went to a copyist rather than the original designer). 

104. See, e.g., Kover, supra note 45 (describing designer’s experience of learning tliat 
a nearly identical version of her necklace was sellmg for much less at a local accessories 
distributor); La Ferla, Faster Fashion^ supra note 82 (describing F&C designer’s discovery 
of a Forever 21 copy of her dress alongside the original on a fashion blog); Winograd efe Tan, 
supra note 87 (describing canceled retail orders for Ananas bag after otliei' companies 
provided similar, cheaper designs). 

105. Tire pattern of suits is an imperfect proxy, because they are design piracy cases 
undertaken as copyright or trademark suits, the only available tools. The data do not account 
for instances of copying where the originator did not or could not sue. The suits tend to 
highlight that copying which is costliest for originators — copying costly enough to induce a 
suit witli ruiceitain prospects. 

106. See Leibenstein, supra note 3, at 189 

107. See, e.g., William M. Landes & Richard A. Posner, Indefinitely Renewable 
Copyright, 70 U. Cm. L. Rev. 471, 485-86 (2003). 

1 08. See supra note 1 01 . 
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protection by other aspects of intellectual property law, over innovation by 
designers — ^particularly small, new designers — who are not thus protected.'®^ 
The existence of some kinds of intellectual property protection combined with 
the absence of design protection also gives designers the incentive to create 
some kinds of products over others. 

Consider, for example, trade dress, which protects features of product 
design that serve as a source identifier, such as the distinctive hardware of a 
Coach handbag In two cases, the Supreme Court considered whether trade 
dress protection requires a showing that consumers have come to identify the 
feature with its maker, so-called “secondary meaning,” or instead can rely upon 
the inherent distinctiveness of the feature. In the first case, outside the context 
of fashion designs, the Court ruled that secondary' meaning w as not necessary , 
in part because it recognized that such a requirement would place “particular 
burdens on the startup of small companies,”"' because established fimis are 
better positioned to imbue their products with secondary meaning. However, it 
later ruled that secondary meaning is required for trade dress in apparel and 
other product designs."^ The result is to favor those incumbents with the 
resources to invest in the creation of secondary meaning. 

Trademark reinforces the incumbency bias in a powerful way. Brand logos 
provide strong protection against copying by legitimate producers. Designers 
understand the value of logos as an anticopying device."'* Trademark 
protection accompanied by a lack of design protection thereby favors those 
firms that have strong trademarks and disproportionately encourages 
production of trademark-protected goods, such as articles with logos. After 
all, if Gucci can prohibit copies of designs that employ its trademark 
interlocked “G's,” but not a similar wmrk that lacks the logos, it has an 
incentive to employ the logo. It also encourages the production of types of 
items, snch as handbags, for which logos (and trade dress) are highly 


109. As Karl Lagerfeld put it, copying “can be very damaging for small firms, tliough 
for a house like Chanel, it means a lot less.” Godfrey Deeny, Lauren Fined by Paris Court, 
and So Is Bej'^e^WoiAEN'SW'EARDAlLY^M.ay 19, 1994, at 1. 

no. Coach, Inc. v. We Care Trading Co., 67 T'. App'x. 626, 627 (2d Cir. 2002) (per 
curiam). 

111. Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763, 775 (I992X see also id. at 
774 (rejecting a secondaiy meaning requirement out of concern for its “anticompetitive 
effects”). 

112. Wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 215-16 (2000). The 
Samara Brothers Court did not address its earlier Tyvo Pesos dicta. 

113. See, e.g., Complamt, Louis Vuitton v. Limited Brands, No. 05-cv-3980 (S.D.N.Y. 
Apr. 13, 2005) (asserting trade dress in a new line of bags); Scafidi, supra note 10, at 121. 

114. See, e.g., Renata Molho, Being Armani: A Biography 92 (2007) (quoting 
Giorgio Armani, who had been skeptical about monograms as an exterior decorative 
element, but acceded to an eagle logo for Emporio Armani to deter copiers, “even if it did 
not constitute a foolproof deterrenf '). 

115. Scafidi, supra note 10, at 121-22; cf. Raustiala & Sprigman, supra note 11, at 
1 723 (acknowledging tliat tiademark may be deployed to limit design copying). 
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complementary. Such “logoification” affects the commrmicative vocabulary 
that fashion provides, pulling fashion toward a status -conferring function and 
away from the communication of diverse messages. ^ 

Iiicumbeiits that produce luxury goods have several furtlier advantages. 
Many high-end articles are hard to copy with low-cost outsourcing"^ because 
they use expensive and distinctive materials and finishes."* Investments in 
brand image provide an additional source of protection, and hence a further 
source of innovation distortion. A luxury image and retail buying experience 
insulate some high-end products from harmful copying. Brand image cements 
customer loyalty, a pampering in-store experience is pleasurable, and some 
customers value the autlienticity of purchasing an original."® These effects 
reduce substitution when copying occurs."® They may also discourage 
copying, as the>' leave a copyist rmcertain whether an item’s appeal comes 
from its design, or instead from the inimitable purchase experience. Large 
incmnbents are better able to apply that investment across high volumes and a 
wide varietj' of items."' The F&Cs of the design world — less-established 
designers who are not large incumbents — are again at a disadvantage.'^^ 


116. Copyright introduces a secondaiy^ distortion. Copyright protects distinctive fabric 
patterns and physically separable ornaments, tlius encouraging a designer to favor patterns 
over solids or investments to develop a new design. 

117. Bespoke copying, with high-cost manufacture and close fidelity, is still feasible. 

118. See, e.g., Binkley, supm note 73 (noting designers’ increasing use of embroidery 
and otlier embellishments as a way to maintain a differentiated product); Reena Jana, Put a 
Patent on That Pleat, BUS. Wk., Mar. 31, 2008, at 65 (describing Stuart Weitzman’s use of 
titanium-reinforced heels, which are hard to copy because the heels will snap if copied using 
a cheaper material); see also Anna Van Piaagh et al.. One of These Bags Cast £22,000, The 
Other’s a Snip at £114, Mail ON Sunday (London), Mar. 11, 2007, at 68 (describing the 
£23,484 Louis Vuitton Tribute Patchwork bag, made from litleen different Louis Vuitton 
bags, partly to deter counterfeiters). 

119. Some consumers’ valuation of a bag’s autlienticity may not be affected negatively 
by the existence of copies. Even if the copies look so good as to fool even a Louis Vuitton 
salesperson, and many will not know' whether the bag is a copy, the purchaser of the T.ouis 
Vuitton handbag may take pleasure in knowledge of its authenticity. This is similar to a 
preference for an authentic piece of antique furniture over an identical-looking, well-made 
modem reproduction — the inner valuation of authenticity. Some classics of fashion might 
rise to take on this elusive aura in tlie face of existing knockoffs, but most items of fasliion 
do not. 

120. Consider, for example, a much-admired Christian Dior dress worn by actress 

Cliarlize Theron to tlie Oscars ceremony a few years ago. Copyist A.B.S. made a copy that 
was sold in department stores to promgoers. Oscar Dress Knock-Offs and More, CBS News, 
Mar. 2, 2005, ht^://www.cbsnews.com/stories/2005/03/02/earlyshow'/living/beauty/ 

main677562.shtml (comparing original, "'estimated to cost between $15,000 to $20,000,” 
with A.B.S. copy selling for $200 to $300). There is no substitution here. No buyer of tire 
copy could afford the original, and buyers of the original avoided the copy, given its lesser 
quality and price signal. 

121. For some large meumbents, such as Christian Dior, the ready-to-wear collection 
is an advertisement that keeps the brand in the public eye, thereby permitting sales of 
profitable handbags and perfume whose sales depend upon brand image. For such firms, a 
decline in appropriability might push designers toward {ir ovocative but unwear able designs. 



52 


March 2009J FASHION 1 179 

A common normative response against the idea of intellectual property 
protection for fashion design grows out of the assumption that fashion is a 
visible marker of status. On this theory, making it more difficult to copy 
fashion may seem undesirable because it would promote the ability of wealthy' 
people to enjoy and signal their status through apparel that only they' can have, 
and thwart those who want to purchase cheaper knockoffs of those goods. After 
all, if rampant copying makes available cheaper knockoffs, that may disrupt the 
ability of the wealthy to distinguish tliemselves as a group through the signal of 
fashion. On this view, perhaps permission to copy effectively' softens the 
socially stratifying effects of fashion, while legal restrictions on copying would 
reinforce them. 

But there is much more to fashion than signals about status. Tn light of the 
broader and more varied communicative and expressive aspects of fashion, 
status is onty one of a wide vnriety of signals that fashion makes possible. 
Fashion has the potential to afford a broad v^ocabulary for the expression of a 
vast range of possible messages. Conscious or not, people’s fashion choices 
signify and communicate, with meaningful individual and collective valences. 
We have identified this dynamic between differentiation and flocking as the 
key to the experience of fashion in social life. People use fashion to signal 
indmdual differences while also partaking m common niov^ement with the 
collectivity'. This model has informed our analysis of the formation and 
function of fashion trends among producers and consumers. 

The current intellectual property regime, in which legal protection from 
design copying is lacking, tends, if any thing, to push fashion consiuuption and 
production in the direction of status and luxury rather than more polyvalent 
innovation In sum, we have noted two distortions. The first is toward the 
creation of designs that are legally more difficult to copy. Trademark and trade 
dress already' protect the most salient status-signaling items in fashion, those 
adorned with logos of high-end brands. Therefore, those who want to enable 
effective status signal-jamming should be critical of trademark protection, and 
not necessarily resist copyright protection for fashion design. The second 
distortion is toward the creation of goods that are naturally (as opposed to 
legally) more difficult to copy, or goods that are more difficult for design 
copying to harm — for example, goods involving unusual or expensive materials 
or difficult workmanship. 


For an example, see Cathy Hoiyai, Offstage, Paris Fusses About Dior^ N Y. Times, Jan. 23, 
2000, § 9, at 1 (describing a Dior show by designer Jolni Galliano that was “[d]rawn from a 
nether world of tramps and mental patients, . . . which had models draped eccentrically in 
new' sprint-patterned silk; and strait] ackets'’)- A similar opportunitv' is unavailable to small, 
independent designers. 

122. ‘Terhaps because Ms. Foley and Ms. Corinna have been content to remain just 
under the radar, companies that specialize in making cheap copies of designer fashion have 
been bold in appropriating tlieir designs.” Wilson, supra note 101. 
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The result of these distortions is to push creators toward the high-end realm 
of status and luxury , and away from devoting creative resources to design 
innovation. In a regime that protected original designs from copying, we would 
expect to see a shift m resources from developing brand-name or luxury goods 
or attempting close copies of designs toward developing a richer, more 
polyccntric language of fashion that draws on and reinvents available 
inspirations and influences. We would expect to see greater range and variety 
in fashion innovation that would enlarge the vocabulary' and the set of symbols 
with which we may produce meaning. 

At bottom, though, the main reason not to accommodate the lovers of 
cheap fashion knockoffs is more basic. It is the same reason that we do not 
have a legal regime that pennits people freely to make and sell photocopies of 
another author's book and retain the profits. It is the theory of incentives. 
Obviously, people always want to purchase inexpensive copies of creative 
works or have them for free. The reason to disallow it is not to deprive them of 
that benefit but rather to provide creators with an incentive to create. That is no 
less true in fashion. 

C. Is' Piracy Really Berieficial? 

The analysis so far shows that copyists reduce the amount of innovation 
and distort its direction. In an influential article, Kal Raustiala and Chris 
Sprigman (RS) have advanced the counterintuitive argument that in the fashion 
industry, “piracy paradoxically benefits designers. Some observers have 
found their argument persuasive. Here we explain why we disagree with 
their argument. 

RS start from the premise that derivation, inspiration, and borrowing are 
valuable and central to fashion and innovation. This general point is one that 
we too emphasize. But this does not make fashion relevantly different from 
music and film, where the same processes are important engines of 
innovation. In order to conclude, as they do, that “[w]hat works to protect 
the creative process in film and music w ill have tlie opposite effect on the 
runway,"'^® more is needed. 


123. Raustiala & Sprigman, supra note 11, at 1722 (“[P]iracy paradoxically benefits 
designers by inducing mure rapid Uiniover and additional sales.”); see also id. al 1727 ('‘Our 
core claim is that piracy is paradoxically beneficial for the fashion industry, or at least piracy 
is not very harmful.”). 

124. E.g.^ Orit Fischman Afori, Reconceptualizing Property in Desi^ts^ 25 Cardozo 
Arts &Ent. L.J. 1 105 (2008); Surowiecki, supra note 12; Hal R. Varian, Why That Hoodie 
Your Son Wears Isn ’t Trademarked, N. Y. TIMES, Apr. 5, 2007, at C3; Patti Waldmcir, Why 
Knock-Offs Are Good for Fashion, Fin. Times, Sept. 12, 2007, at 12 

125. See, e.g., Lavvreece Lessig, The Future oe Ideas: The Fate oe the Commons 
IN A Connected World 8-9 (200 1 ). 

126. Raustiala &. Sprigman, supra note 12. 
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RS argue that the proliferation of copies of a style reduces the value of the 
style and renders it obsolete, which, in turn, causes consumers and hence 
producers to move on to new designs and trends. At first, producer profits 
are high. Then the copyists come in, and snob effects reduce the value of the 
good in the hands of existir^ users and would-be new users. New sales grind to 
a halt, and existing users become dissatisfied with the goods that tlicy have. 
That, in turn, provides a new opportunity to sell new goods. RS call this 
‘'induced obsolescence.”^^® Because the opportunity to sell new goods is 
profitable, and entails additional innovation, RS argue that copying benefits 
designers and innovation. Hence the “piracy paradox.” In light of this benefit, 
RS conclude it is a bad idea to protect designers from piracy. This type of 
argument has long played a role in debates over design protection. 

RS's analysis does not distinguish close copies from other relationships 

between fashion designs, such as interpretation, adaptation, homage, or 

remixing. In arguing that “growth and creativity in the fashion industry depend 

upon copying,” the “piracy” part of the “piracy paradox” is seemingly meant 

to include both close copies and the full range of remixing and trend-joining 

• ■ 

activities. 

RS treat close copying and shared trends as indistinguishable for their 
piuposes, referring to both pheiionieiia as ‘'copies. We have explained 


127. Raustiala & Sprigman, supra note 11, at 1722 (“[T]he absence of protection . . . 
speeds diffusion and induces more rapid obsolescence.”). 

128. at 1721-22. 

129. The practical importance of “induced obsolescence” is uncertain because 
obsolescence has causes other than copying, including the passage of the seasons, a change 
in the spirit of the times that made the item salient, desire for the new, and the innovative 
product of other designers. These effects may be more important sources of obsolescence of 
fashion designs than the proliferation of copies. Even with respect to tlie example of induced 
obsolescence that RS provide, see id. at 1720-21 (“widely copied” Ugg boots), the 
explanation that copyii^ by others destroyed the trend does not seem more likely than 
alternative explanations. 

130. Raustiala & Sprigman, supra note 12 (“[GJrowth and creativity in the fashion 
indusliy depend upon copying ”). 

131. One close observer of tlie fashion industiy in the 1930s, rehearsing the contrary 
positions in tlie debate, summarized the argument tliusly: “On the otlier hand, it is pointed 
out that imitation means the rapid obsolescence of design which stimulates invention, 
assures to the designer a market, and brings to the industry accelerated business all along the 
line.” Helen Everett Meiklejohn, Dresses — The Impact of Fashion on a Business, in Price 
AND Price Policies 299, 338-39 (Walton Hamilton ed., 1938). 

132. Raustiala & Sprigman, supra note 12 

133. See, e.g., Raustiala & Sprigman, supra note 11, at 1715 (concluding, after a 
discussion of vanations on a diiving shoe, that “[fjTom tlie perspective of tlie music or 
motion picture industries, this is called 'piracy”’). 

134. See, e.g., id. at 1700 (treating “slavish copies” and “loose copies” in a like 
mamier); id. at 1724 (similar); Raustiala & Sprigman, supra note 12 (“Wlien [designers] see 
something that they like, they copy it — or, in the argot of the industry, they 'reference’ it,”). 
The term “copy,” “copying,” or its variants, has a variety of usages in technical copyright 
settings. See, e.g. , 1 7 IJ.S.C. § 1 01 (2006) (defining “copies” as “material objects, other tlian 
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above that it is important to disaggregate the phenomenon of close copying 
from the pherromenon of trends. Domg so helps make visible the effects on 
innovation of close copying as distinct from the effects of interpretation, 
inspiration, or homage. As we have also explained, there are also important 
differences among fast-fashion firms — differences between fellow^ designers 
such as Zara and H&M and copyists such as Forever 21 — and their contrasting 
effects upon innovation. To be complete, an analysis must attend to the 
distinctive effect of close copyists. To consider an analogy, the argument that a 
broad remixing right for music benefits subsequent innovators tells us little 
about w hether to prohibit exact copies. 

RS's “induced obsolescence” account emphasizes the increased 
profitability of faster cycles of new fashion trends spurred by unchecked 
copying. The assumption of profitability calls to mind Dr. Seuss’s famous fable 
of the Sneetches.^^® There, the seller offered a new fashion article — stars to 
adorn the chest of each Sneetch. When too many Sneetches bought the stars. 


phonorecords, in which a work is fixed . . . and from which the work can be perceived, 
reproduced, or ollierwise communicated”); id. ('The tenn 'copies’ includes tlie material 
object ... in which the work is first fixed.”); Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 
U.S. 340, 361 (1991) (using "copying” in two distinct senses, neither corresponding to the 
statutory definition of '‘copies”). As die Supreme Court explahied 'mFeist^ “Not all copying, 
however, is copyright infringement To establish infringement two elements must be 
proven: (1) ownership of a valid copyright, and (2) copying of constituent elements of the 
work that are original.” Id. In the quoted passage, the first use of “copying” pertains to 
factual copying. One can engage in such “copying” wdthout any actionable sunilarity. The 
second use of “copying” m Feist pertams to actionable copyhig. Notably, it is “constituent 
elements” diat are subject to “copying” in diis second sense, rather than the work itself 

135. See supra Part I. C. 

136. RS do acknowdedge that “copying may cause harm to particular originators,” 
Raustiala & Sprigman, supra note 1 1, at 1727, but here, too, they mean “copying” to denote 
interpretation and otlier forms of rew'orking. They argue diat this harm is unimportant, 
because a designer is “shrouded within a Rawdsian veil of ignorance,” id., and does not know 
in advance whedier she will be a net borrower or lender of new material. Tliat uncertainty 
docs not plausibly extend to close copies, where the designers targeted for such copying arc 
not also engaged in copying. See also Postir^ of Randy Picker to The University of Chicago 
Law School Faculty Blog, http://uchicagolaw.typepad.eom/faculty/2006/l 1/ 
understanding_t.html (Nov. 14, 2006, 10:56 EST) (suggesting that a firm knows whedier it 
is mainl>' a target, rather dian a perpetrator, of “vertical copymg”). 

137. Compare supra Pait ITT. A, with Design Piracy ProhihiUon Acl: Hearing on H.R. 
2033 Before the Subcomm. on Courts, the Intemet, and Intellectual Property of the H. 
Comm, on the Judiciary, 109di Cong. 10 (2006) (testimony of Prof Christopher Sprigman), 
2006 WL 2127110 (F.D.C.II.) (“[Sjome of die biggest copyists are European: II&M, Zara 
and Topshop, these retailers, and European fashion firms diat copy and that reinterpret and 
diat recontextuahze and diat create derivative works and do all die diii:^s tliat fashion firms 
do.”), and I^ustiala & Sprigman, supra note 1 1, at 1737 (singling out H&M and Zara as 
'two of the major fashion copyists”), and id. at 1759 [simdar). 

138. See, e.g., Lessig, supra note 18, at 144 (“I fight for 'free culture.’ My position is 
weakened by kids who think all culture should be free.”). Lessig supports narrow copyright 
protection where “creativity would be hindered by the absence of this special privilege.” Id. 
at 85. 

139. Dr. Sruss,Thr Snrrtchrs andOthrr Stortrs (Random House 1 961) (1953). 
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devaluing them, the seller provided a new service: star removal. These cycles 
continued, with the seller profiting from each cycle, until the Sneetches ran out 
of money. 

This accoimt, focused upon copies as the spur to the new, neglects the ex 
ante effect of the fashion cycle. Wliat made star conferral and removal so 
profitable was diat each Sneetch failed to recognize just how short-lived his 
fashion success would be, and to plan accordingly. Sneetches are not lifecycle 
pricers, in other words. But many fashion buyers are If copying increases, and 
hence the fashion lifespan of the item falls, a consumer will recognize that fact 
and lower her willingness to pay. In the limiting case, producers’ revenue is 
unchanged, as consumers make xmchanged periodic payments for fashion, and 
profits fall due to higher (because more frequently incurred) design, materials, 
and other costs of production. Close copies make matters worse, reducing 
designer profits in the meantime by reducing sales. 

The adverse effects of copying explain w'hy many designers oppose 
copying, just as they oppose counterfeiting of handbags. (RS’s piracy paradox 
argument, if correct, ought to apply to fashion trademarks and copyrights as 
well.) RS pitch their paradox as an explanation for the otherwise puzzling 
equanimity with which designers greet copyists. But that premise is faultj'. 
lu fact, many designers are vocal advocates against copying, and, as Table 1 
suggests, make use of the currently limited legal tools available to curb 

• 1 4 ^ 

copyists. 


140. This is not to say that life-cycle pricing will alw’ays undo a determined effort to 
profit from a deliberately short product lifespan. There is a substantial literature on “planned 
obsolescence” tliat shows how such efforts can succeed. See, e.g.^ Jeremy Hulow, An 
Economic Theory of Planned Obsolescence^ 101 Q.J. EcON. 729 (1986). Under some 
conditions, these models predict deliberately low durability; under others, producers choose 
high durability in order to discourage other firms from entering the market. The induced 
obsolescence account does not lay out why the conditions for optimal low^ durability are met 
here, and if tliey are, why producers do not take advantage of otlier instruments for 
decreasing durability , such as product design. 

141. See Raustiala & Sprigman, supra note 11, at 1755-58 (contending that designers 
have great political power, and therefore the absence of design protection suggests that 
designers don’t really want it); cf Posting of Chris Sprigman to Public KnowJedge, 
http://www.publicknowledge.org/blog/1653 (Feb. 20, 2008, 18:41 EST) (describing 
proposed bill as ‘Tlie CFDA’s little vanity project”). 

142. See supra note 9 (referring to colleclcd quolaliuns from designers and fashion 
executives). To be sure, on occasion, “[djesigners admit to a certain pride tliat they are being 
copied. But their corporate backers are not so relaxed: pirac}' means an inlerior product that 
too many may mistake for the real thing.” Business Sense, ECONOMIST, Mar. 6, 2004, at 6 
(survey). That sense of validation — and the desire to be provocative — explain why, while 
Marc Jacobs the finn ojiposes copying, Main Jacobs the designer (and T.ouis Vuitton 
creative director) declares not only design piracy but even counterfeiting to be “fantastic.” 
Dana Thomas, Deluxe: How Luxuny Lost Its Luster 276 (2007). 

143. See also Barnett et ah, supra note 72, at 29 (compiling infringement suits 
reported by Women 's Wear Daily). Further evidence comes from European practice, wEere 
designers use the relatively strong protection available there to curb close copies. See infra 
notes 1 73-85 and accompanying text. 
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Vigorous designer opposition to copyists is not new. Designers cared so 
much in the 1930s that they set up an enormous, costly, and successful private 
system of self-help, the Fashion Originators’ Guild of America, which 
bo 3 cotted retailers that did business with copyists, until it was enjoined as a 
violation of antitrust law.'"*"* Their decades-long lobbying effort for stronger 
protection has been unsuccessful, not because designers arc not harmed, but 
because they are not sufficiently powerful.'"*^ 

The induced obsolescence account has a further evidentiary limitation. If 
designers did profit from “induced obsolescence” of their products, they could 
induce the obsolescence themselves by taking a lax approach to counterfeits, or 
by engineering products designed to fall apart quickly.*"*® That they do not do 
so where it is currently feasible suggests that inducing obsolescence is not what 
fashion designers are engaged in. Even with protection, designers interested in 
an induced-obsolescence strategy could implement it by disclaiming protection 
against copying, or by burning out the trend more profitably on their own, 
without any help from copyists.*"*^ Moreover, since, as we have explained, 
fashion trends do not depend on copying, designers would not need to induce 
obsolescence through copies in order to ensure the robust trends that comprise 
fashion. 


IV. Tailored Protection for Originae Designs 

The analysis up to this point explains how the increased ease of copying 
disrupts innovation. It reduces the amount and shifts the direction. That, in turn, 
undermines the formation of differentiated communicative tools. Our proposed 
policy response aims to preserv e differentiated innovation. Our distinctive goal 
is to prohibit close copies while preserving flocking and differentiation in its 
varied forms of inspiration, homage, referencing, and quotation. The guiding 
principle throughout is to avoid the hypertrophy or thicket of rights that is 
threatened by excessive, multiple rightsholders.*"** 

The proposal that thus grows out of our analysis is a narrow new right that 
protects designers against close copies of their designs but does not protect 
against looser forms of similarity that may arise as designers commonly 


144. See Marcketti & Parsons, supra note 78, at 226. 

145. In particular, many manufacturers and retailers, including department stores, 
benetil from copying. 

146. For a discussion of such strategies, see Barak Y. Orbach, The Durapohst PvTzle: 
Monopoly Power in Durable-Goods Markets, 21 Yale. X ON Reg. 67, 91-92 (2004). 

147. RS suggest that designers’ bridge lines accomplisli this, see Raustiala & 
Sprigman, supra note 11, at 1724-25, but their example, Armani, seems inapt at least as 
applied to close copying, since Armani’s five lines — Giorgio Annani, Armani Colleziom, 
Armani Jeans, Emporio Armani, and Annani Exchange — each echo the Armani style, but do 
not offer the same design at a lower price point. Self-protectiveness about brand image may 
limit tire extent of self-camhbalization. See Barnett, supra note 10, at 1406-07. 

1 48. See MicHAEi, Heij.er, The GRmi.ooK Economy (2008). 
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participate in fashion trends. In recommending tailored protection for the 
fashion industry, we join other seholars who have urged industry-specifie 
solutions to the regulation of innovation. 

Part IV.A describes the scope of the proposed new riglit. Part IV. B 
considers some objections to our proposal. 

A. 77ie Scope of the Right 

The proposed right has two components. First, it provides copyright 
protection to original works of apparel, even though tliese useful articles are 
currently not cop>Tightable. Second, it denies cop>Tight protection where the 
later work, though arguably “substantially similar” — die usual standard for 
copyright liability — is also substantially different. 

The Copyright Act accords protection to “useful articles” — articles, such as 
apparel, that have “an intrinsic utilitarian function”'^® — only to the extent that 
protected featnres “can be identified separately from, and are capable of 
existing independently of,” the utilitarian aspects. This latter statutory 
requirement goes by the name of “separability.” The exclusion of apparel 
results from a particular interpretation of separability for works that have both a 
functional and an expressive component, such as an item of apparel or an 
architectural work 

Separability' can take a physical or conceptual form. Physical separability 
is present when the article, minus the protectable element, suffers no loss of 
utility, and the separated element can stand alone as a work of art.^^^ Phy sical 
separability suffices to protect an applique sewn onto a sweater, but not the cut, 
color, and appearance of an article of apparel. 


149. See, e.g., Daii L. Burk & Mark A. Lemley, Policy Levers in Patent Law, 89 Va. 
L. Rev. 1575 (2003) (advocating industiy-specilic judicial interpretation of patent 
doctrines); C. Scott Hemphill, Paying for Delay: Pharmaceutical Patent Settlement as a 
Regulatory Design Problem, 81 N.Y.U. L. Rev. 1553 (2006) (offering an industiy-specilic 
approach lo anlilrusl law): William Fisher, The Disaggregation of Intellectiml Property, 
Harv. L. Bull., Summer 2004 (offering a cautious endorsement of industry-specific 
intellectual propert>' rules). 

150. 17 U.S.C. § 101 (2006) (defining a “useful article” as “an article havir^ an 
intrinsic utilitarian function that is not merely to portray the appearance of the article or to 
convey information”). 

151. Id. For a historical account of this state of affairs, see 1 William F. Patry, 
Copyright Law and Practice 269-70 ( 1 994). 

152. 1 Paul Goldstein, Goldstein on Copyrighi § 2.5.3 (3d ed. 2005 & 2008 
Su^).). 
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Most courts also recognize the possibility of conceptual separability.^’’^ 
Defining its boundaries is a notoriously difficult task, and courts and 
commentators have reached a wide range of views as to the proper breadth of 
the doctrine.'^'* An expansive understanding of conceptual separability would 
be one way to provide protection for many designs, without the need for 
statutory change. That is, courts could potentially deem design aspects of a 
garment to be conceptually separable from a garment’s usefulness, and hence 
protected by emrent copyright law. The difficulty, however, is that, as with 
creative works of architecture, for example, design features often are treated as 
inseparable from a work’s function. 

The statutory alternative, and a more complete solution, is to take original 
fashion designs outside the domain of the separability regime, by adding them 
as a new and distinct type of copyrightable subject matter. This is a familiar 
part of copyright policymaking. In 1990, Congress took that step with respect 
to architectural works. We suggest that fashion designs receive copyright 


153. Compare Pivot Point Inf 1, Inc. v. Charlene Prods., Inc., 372 F.3d 913, 931 (7th 
Cir. 2004) (eii banc) (recognizing concqitual sqiarabilit^^), and Kieselstein-Cord v. 
Accessories by Pearl, Inc., 632 F.2d 989, 993 (2d Cir. 1980) (same), with Esquire, Inc. v. 
Ringer, 591 F.2d 796, 803 (D.C. Cir. 1978) (limitir^ separability to physical separability). 
See also 1 MELVILLE B. NiMMER & David NecImer, Nimver on Copyright § 2.08[B]i3] 
(2008) (concluding that conceptual separability is a valid approach because the legislative 
bistoiy of tlie 1976 Act relies approvingly upon an earlier case. Mazer v. Stein, tliat found 
conceptual separability' but not physical separability ). 

1 54. The Seventh Circuit recently collected six possible tests in Pivot Point. [ 1 ] where 
the article’s artistic features are ‘'primary” and the utilitarian features are “subsidiary” 
(following Kieselstein-Cord, 632 F.2d 989); [2] where the article “stimulate[s] in the mind 
of the beholder a concept that is separate from the concept evoked by its utilitarian 
funcdoiL” see Carol Barnhart Inc. v. Econ. Cover Corp., 773 F.2d 411, 422 (2d Cir. 1985) 
(Newman, J., dissenting); [3] where the article “would still be marketable to some significant 
segment of the community simply because of its aesthetic qualities,” see Galiano v. Harrah’s 
Operating Co., 416 F.3d 411, 421 (5th Cir. 2005); [4] where “the artistic design was not 
significantly inflLicnccd by functional considerations”; [5] where “the featurc[] can stand 
alone as a work of art traditionally conceived,” and tlie article “in which it is embodied 
would be equally useful without it”; and [6] where “the artistic features are not utilitarian.” 
Pivot Point, 372 F.3d at 923. The Seventh Circuit then devised its own test requiring that 
separability exists when the article’s artistic aspects can be “conceptualized as existing 
independently of their utilitarian function,” a finding infonned by “wbetliei' the design 
elements can be identified as reflecting tlie designer’s artistic judgment exercised 
independently of functional iniluences.” Id. at 931; see also 1 Nimmer & Ninimer, supra 
note 153, § 2.08[B][3] (canvassing this “fractured field”). 

155. See Architectural Works Copyright Protection Act, Pub. L. No. 101-650 § 703, 
104 Stat. 5089, 5133 (1990) (adding “architectural w'orks” to subject matter of copyright); 
id. § 702(a), 104 Stat. at 5133 (adding “architectural work” to the definitions in 17 TJ.S.C. § 
101); id. § 704(a), 104 Stat. at 5 1 33 (placing limits on tlie copyright in an architectural work, 
including denial of protection for certain pictonal representations); Donald Frederick Evans 
& Assocs., Inc. V. Conf 1 Homes, Inc., 785 F.2d 897, 901 n.7 (1 1th Cir. 1986); 1 Nimmer & 
Nimmer, supra note 153, § 2.20 (“United States copyright law prior to [1990] did not accord 
protection to stinctures, excejit tliose few tliat seized no utilitarian purpose.”). 
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protection that runs parallel to that now granted to buildings and architectural 
plans. 

What counts as infringement is a second crucial question. To begin, 
standard feahires of a design — a pinstripe, say, or an A-line silhouette — are not 
copyrightable features. Their appearance in a latter work would not give rise to 
an infringement claim. This is a familiar element of copyright law.^^^ Beyond 
that, cop^oight law provides that, as to protectable elements of the work, 
‘ substantial similarity” between the two w^orks amounts to infringement. This 
rule applies not only to standard copyrighted works such as books, art, film, 
and music, but also to newly added subject matter such as architectural 
works. Substantial similarity varies with the circumstances. Where 
copyright subsists in a compilation of unprotectable parts, the copyright is 
sometimes said to be “thin,” and protects the originator only against relatively 
close copies. One proposed bill to protect original fashion designs applies a 
substantial similarity standard. 

Our analysis of copying and trends recommends a diCferenl and narrower 
rule. We would prohibit only close copies, in order to support differentiation 
amidsl flocking. If a designer copies proleclable expression from an earlier 
work, yet also makes significant changes, the designer is no longer liable. To 
the extent a thin compilation copyright does not narrow substantial similarity to 


156. The architectural amendment was made, in part, to comply with the Berne 
Convention. See 1 NiMMER & Nmmer, supra note 153, § 2.20. Arguably, the change 
proposed here is necessaiy^ to comply with TRIPS requirements as to industrial design. The 
TRIPS component of the Umguay Round Agreement requires membeis to ‘‘provide for die 
protection of independently created industrial designs that arc new or original.” Agreement 
on Trade-Related Aspects of Intellectual Propert>' Rights art. 25, Annex 1C, Apr. 15, 1994, 
33 I.L.M. 1197, 1207 (1994). United States design patents provide protection for industrial 
designs that are “new,” but the TRIPS agreement’ s use of “or” suggests that designs that are 
original, but not new, must also receive protection. See Jerome H. Reiclnnan, Universal 
Minimum Standards of Intellectual Property’ Protection Under the TRIPS Component of the 
WTO Agreement. 29 INTX Law. 345, 376 (1995). Extension of copyright would afford 
protection to originality even without novelty. 

157. 17 U.S.C. §§ 101-102 (2006). 

158. Id. § 101 (including definition for “architectural works,” and extending “pictorial, 
graphic, and sculptural works” to include architectural plans); id. § 102 (including 
“architectural works” in the coverage of co]wright). 

159. See, e.g., 4 NiA'CvIER & Nimmer supra note 153, § 13.03 (noting Ihal where 
protection is diin, the degree of required similarity required to satisfy “substantial similarity” 
increases); Intervest Constr., Inc. v. Canterbury Estate Homes. Inc., No. 07-12596, 2008 WL 
5274274 (11th Cir. Dec. 22, 2008) (concluding, in hght of thinness of copyright in a floor 
plan, tliat differences in protectable expression were significant enough to justify conclusion 
tliat WTTrks weie not substantially similar). 

160. See, e.g.^ Design Piracy Prohibition Act, H.R. 2033, 110th Cong. §§ 2(a), (d) 
(2007) (adding fashion designs to types of design protected without altering “substantial 
similarity” infringement standard). But see Design Piracy Prohibition Act, S. 1957, 110th 
Cong. § 2(d) (2007) (altering apphcable infringement standard to embrace only designs 
which are “closely and substantially similar in overall visual appearance to a protected 
design”). 
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protection against only close copies, our proposal departs from the adage 
offered by Judge Learned Hand that “it is enough that substantial parts were 
lifted; no plagiarist can excuse the wong by showing how mueh of his work he 
did not pirate.”^®^ Under our proposed rule, showing a substantial differenee 
does indeed exeuse the wrong. 

This is not a radical step, eidier. In 1984, an analogous right was enacted as 
to another copyright misfit, namely the designs of semiconduetor ehips, and in 
particular the stencil-like “mask works” used in chip production. Protection 
extends to reproduction, importation and distribution of the mask work in 
question, and to a product embodying it.^'^^ Substantially similar products are 
not subject to the prohibition. There is no broad eontrol over the path of future 
innovation. We propose a similar standard here. 

The differenee has important consequences. A designer is free to join a 
trend once it has begun, adopting the trend feature but altering the details to 
satisfy particular demand for differentiation. The test we propose would ask 
whether an ordinaiy observer could discern the copy from the original. This 
would be a test of “substantial dissimilarity.” If the tw'o works were 
substantially dissimilar, no infringement would be found. 

Like other intellectual property^ standards that require subjective 
comparison of tw o works, our substantial dissimilarity' test can raise difficult 
line-drawmg problems. Consider, for example, Yves Saint Laurent’s famous 
suit against Ralph Lauren, brought under French copyright law, alleging 
infringement of a black tuxedo dress designed by Saint Laurent. Although 
the two articles differed in fabric (silk rather than wmol), pockets (YSL’s had 
none), lapel width, and the substitution of black buttons for gold, the court 


161. Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 56 (2d Cir. 1936). 

162. Nor do we propose any right to control the preparation of derivative works. That 
right “substantially overlaps tlie scope of tlie reproduction right/’ 2 Goldstein, supra note 
152, § 7.3.1, though the degree of overlap is open to dispute. The ordinary case of a 
protected article that “borrows expressive elements from the original, but adds expressive 
elements of its own,” would arguably implicate the reproduction right, rather than the 
derivative works right. Id. We do not mean to enter that debate. The point here is that we 
mtend a right narrower tlian the usual copyright. 

163. 1 7 U.S.C. § 905 (2006). 

164. Tim Gunn, former chair of fashion design at Parsons who later gained fame on 
tlie television show Project Runway, says “I draw a line at something that, if you squint your 
eyes, you really can't discern it from the original.” Serena French, Knock It Ojf! — Fashion 
Fights Back at Year of the Copycat; Counterfeit Counterattack, N.Y. POST, May 1, 2007, at 

41, 

165. Societe Yves Saint Laurent Couture S.A. v. Societe Louis Dreyfus Retail Mgmt. 
S.A., [1994] E.C.C. 512, 514 (Trib. Comm. (Paris)). Yves Saint Laiirenf s version sold for 
$15,000, Ralph Lauren’s for $1000. Yves Saint Laurent sued after seeing tlie Ralph Lauren 
dress in a French fashion magazine. The dress was shown as part of a larger editorial spread 
featuring women’s fashion inspired by the tuxedo (in French, le smoking), see Femmes en 
smoking. Jours dk Framck, Dec. 7, 1992, at 138-43 — a nice example of differentiation 
amidst flocking. 
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imposed liability.'®'’ The Appendix contains photographs of both dresses. On 
our standard, the substantial differences would suffice to avoid liability, but we 
concede that the question is a close one. That said, these problems seem no 
more severe than those in ordinaiy copyright, trademark, or patent infringement 
cases. 

Wily not go further and grant a broader right? Wliy not provide protection 
for The cut of a dress or the sleeve of a blouse”'®'' — and in essence, grant a 
single finn control over the exploitation of a trend? This possibility, sometimes 
described by intellectual properly' scholars as the granting of a “prospect,” 
raises some familiar problems that are likely to be particularly acute in the 
fashion context. Here, as in many areas of creative endeavor, good ideas are 
dispersed.'®^ Ideas for differentiated products that participate in the trend are 
scattered among many designers, and a single firm that controls the trend is less 
likely to get it off the ground. Identifying and negotiating with those designers 
who would use the feature is likely to be very costly. Moreover, many products 
would likely infringe multiple features, compounding the negotiation problem. 

At the same time, the granting of a broad right would provide no valuable 
incentive to upstream development. Unlike, say, a blockbuster movie or basic 
technology that forms the basis for downstream products, a trend feature is not 
the result of a single creator’s deep thinking or heavy- iiivestmeiit. Rather, trend 
features arise in the collective way we described in Part II. Legal control is not 
needed to elicit these ideas, and a legal entitlement would likely create difficult 
disputes over ownership, given the often simultaneous or near-simultaneous 
processes by which multiple designers flock to a particular idea 

What should be the appropriate duration of protection? Ordinary copyright 
lasts for the life of the author plus seventy' years.'®*' Recent fashion proposals 
considered by Congress provide for three years of protection.'™ In our view, 
this IS plenty of time. Most fashion articles have only a brief opportunity' to 
recoup the cost of design m any event. A short lifespan has the additional virtue 
of limiting the set of articles that a new design might possibty infringe. 


166. Deeny, supra note 109; Michele Ingrassia, A Not-So-Little Black Dress, 
Nhvvswehk, June 6, 1994, at 72. The judgment was $383,000. Agins, supra note 72. The 
presiding judge added that tlie Saint Laurent dress, ‘T must say[,] is more beautiful — tliough, 
of course, that will not influence my decision.” Deeny, supra note 109,at 11. 

167. Jessica Litnian, The Exclusive Right to Read, 13 Cardozo Arts & Ent. L.J. 29, 
44(1994). 

168. See. e.g., SuzANNE ScoTCHMER, Innovation AND Incentives 38 (2004); C. Scott 
Hemphill, Network Neutrality and the False Promise of Zero-Price Regulation, 25 YALE J. 
onReg. 135, 174 (2008). 

169. 17 U.S.C. § 302(a) (2006). The term is ninety-five years for anonymous works, 
pseudonymous works, and w'orks made for hire. Id. § 302(c). 

170. Design Piracy Prohibition Act, H.R. 2033, 110th Cor^. § 2(c) (2007); Design 
Piracy Prohibition Act, S. 1 957, 1 1 0th Cong. § 2(c) (2007). 
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Some proposals incorporate fashion within an expansion of Chapter 13 of 
the Copyright Act, which was set up as a catchall for other design rights. 
Should we take this opportmiity to add other design rights such as furniture? 
That analysis is beyond the seope of this Artiele. We have not eonsidered 
whether furniture or other design-intensive industries, which also lack 
protection, have a similar equilibrium of flocking and differentiation to 
preserv e. Much seems different, including the role of trends, and the extent to 
which a trend feature coexists with differentiation. Seasonality is absent; fast 
fashion, too. The dynamics of furniture and other design-intensive industries 
await future research. 

B. Considering Objections 

This Subpart evaluates challenges to our argument that narrow eopyright 
protection reduces copying, that reduced copying leads to more innovation, and 
that increased innovation is desirable. 

First, will new protection in the United States have any effect upon 
copying, given existing protection in Europe (among other jurisdictions^^")? 
The European design right proteets the features and overall appearance of an 
article. Although there is a registration system, the strong protection granted 
to unregistered designs makes registration unnecessary. Individual states 


171. Chapter 13 of the Copyright Act has the grand title “Protection of Original 
Designs/' and protects, in seemingly general terms, ‘"useful articles." 17 U.S.C. § 1301(a) 
(2006). But “useful articles" is defined therein as a "Vessel hull, including a plug or mold." 
Id. § 13()l(bX2). The proposed Design Piracy Protection Act expands ""useful articles" to 
include apparel, handbags, belts, and eyeglass frames. Design Piracy Prohibition Act, HR. 
2033, 1 ICth Cong. § 2(a) (2007). 

172. Although wc focus upon European protection, it is notable that other jurisdictions 
also protect original designs. For example, Japan’s industrial design right protects the ‘"form, 
pattern, or color of an object or a combination of these, which appeals visually to the 
viewer’s sense of aestlietics." Jaj'ian External Trade Organization, Investing in Japan § 5.7.1 , 
http:/Avwwjetro. go.jp/en/invest/setting_up/laws/section5/page7.html (last visited Feb. 18, 
2009). In addition, unfair competition law applies to original designs. Id. § 5.7.2; see also 
Interview with Shigekazu Yamada, NatT Ctr. for Indus. Prop. Info. & Training, Japan Patent 
Office, in Tokyo, Japan (May 21, 2008) (describing seizure of counterfeit Hermes purses for 
violating unfair competition law). 

173. Council Rcgulalion 6/2002, iirl. 3, 2002 O.J. (L 3) 1, 4 (EC) (prolecling 
“appearance of tlie whole or a part of a product resulting from the features of, in particular, 
the lines, contours, colours, shape, texture and/or materials of the product itself and/or its 
ornamentation"). 

174. Unregistered designs are protected from copying for three years. Id., art. 19 (L 3) 
7 (scope of protection); id., art. 11 (L 3) 5 (duration of protection). Registration extends the 
duralion to Iwenly-Eve years, if renewed every five years, id., arl. 12 (L 3) 5, and adds a 
protection against independent invention. Id., art. 19 (L 3) 7. Designers enjoy a one-year 
grace period after the design’s public debut before registration is necessary. Id., art. 7(2) (L 
3) 5; see also Hedrick, supra note 1 3, at 25 1; OFFICE FOR HARMONIZATION IN THE INTERNAL 
Market, Frequently Asked Questions About the Community Design: General 
Questions, http://oami.europa.eu/ows/rw/pages/RCD/FAQ/RCDl.ed.do (last visited Jan. 
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proA'ide additional protection. Cease-and-desist letters do much of the work 
of enforcement/^^ but litigation is significant too. Table 2 summanzes a few 
recent cases. 


Table 2. Selected European Litigation, 2005-2008 


Case 

Articles at Issue 

Hermes & Mauritz AB v. 

“[A] Chinese-style dragon and flame 

Primark Stores 

pattern, a target-style design, a graffiti 
pattern, a . . . badge design and a floral 
prinf’i^" 

Monsoon v. Pnmark Stores 

Two skirts, swimwear, trousers, a scarf, 
and patterned socks'^* 

Cliloe V. Kookai 

Handbag 

J. Choo Ltd. V. Towerstone Ltd. 

Handbag 

Chanel v. Camille & Lucie 

Jeweliy'^^' 


31,2009). 

175. For example, French law includes fashion explicitly in copyrightable subject 
matter. Code de la PROPRiEiE Intelleceuelee art. L112-2 (1994), available at 
http://www.legifrance.gouv.fr/litnil/codes_traduits/cpialtext.htni (hicluding, aiiioiig the 
‘Svorks of the mind” covered by copyright law, ‘‘creations of the seasonal industries of dress 
and articles of fashion,” that is, '‘industries which, by reason of the demands of fashion, 
frequently renew’ the form of their products,” and naming a long list of articles, fabrics, and 
other products). 

176. Susan Scafidi, No, No, Naf Naf, CouNiERtEiE Chic, July 21, 2008, 
http://www.couiiterfeitcliic.coin/200S/07/no_iio_iiaf_riaf.php (last visited Feb. 1 8, 2009) 
(asserting that European companies “regularly settle” rather than litigate); see also 
Telephone Interview with Natlialie Moulle-Berteaux, Intellectual Prop. Dir., LVMH Fashion 
Group (Nov. 21, 2008) (noting firm’s vigorous cease-and-desist practice against infringers); 
cf. Video: Stop Fashion Piracy, http://www.stopfashionpiracy.com/theindiistryspeaks.php 
(last visited Oct. 4, 2008) (quotmg Robert Triefus, EVP Communications, Annani, tliat 
European protections have a substantial effect). 

177. Jim Armitagc, II&M Seeks Redress from Primark over “Copycat” Desists Row^ 
Evening Standard (London), Mar. 8, 2005, at 35. H&M alleged damages of £100,000. Id. 

178. Lucy Famdon, Monsoon Sees Red., Daily Mail (London), Apr. 19, 2005, at 68 

(noting that Monsoon claims £200,000 hi damages); Laura Peek, Copy'cat or Coincidence? 
Stores Face Court Clash, Times (London), Apr. 19, 2005, at 5. This case, like the H&M case 
against Piimark, later setfied. T.aureii Veeveis & Danny Fortson, Primark Chic, 

Independent on Sunday (London), Nov. 5, 2006, at 24. 

179. Hadley Freeman, Bag Snatchers: High Street Copies Taken to Court, Guardian 

(London), July 23, 2005, at 10 The suit proceeded under both European and UK design 
protection. For an earlier case under the UK des^n right, see Lambretta Clothing Co. v. 
Teddy Smith Ltd., [2004] EWCA Civ. 886 (Eng.), available at 

http://www.baihi.org/ew/cases/F,WCA/Civ/2004/886.html (track suit with same arrangemeiit 
of colors). 

180. J. Choo Ltd. V. Towerstone Ltd., [2008] EWHC 346 (Eng.), available at 
http://oami.europa.eu/pdf/de 3 ign/cdcourts/Handbags.pdf. Jimmy Choo has brought multiple 
suits asserting European design protection. See, e.g.. New Look Withdraws 1,000 Shoes to 
Settle Copying Case, Times (London), Sept. 13, 2006, at 56 (noting that ‘the designer had 
used relatively new European legislation”). 
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Case 

Articles at Issue 

Isabel Marantv. Naf Naf 

Karen Millen Ltd. v. Dunnes 
Stores 

Little black dress'**^ 

Two striped shirts and a knit top^*^ 


European protection has a limited effect upon the U.S. market. Fast- 
fashioii fimis based in Europe, such as Zara and H&M, are subject to design 
protection. We would therefore expect them to avoid close copying as to 
products sold in Europe. If these fmns sell tlie same products in both Europe 
and the United States, then we should expect relatively few close copies in the 
United Slates as well. As discussed above, that is indeed what we observe.'®"* 

By contrast. Forever 21 is based in the United States, and has no stores in 
Europe. For it and other U.S. -focused copyists, European protection has no 
effect upon the production of close copies. Meanwhile, for U.S. designers who 
lack a substantial non-U. S. business, the entire market is subject to copyists. 
Thus, existing European protection does relatively little to help many U.S. 
designers. 

Second, will our proposed protection really reduce copj ing? Louis Vuitton 
has the resources to sue, but do smaller finns? We think the answer is yes. 
Under existing law, small designers already file suit. In the Forever 21 suits 
summarized in Table 1, many are by small designers. We see no reason to 
doubt they would take advantage of expanded protection. In this respect, 
fashion is no different from other areas of copyright, patent, and trademark, in 
which small plaintiffs are able to invoke their nghts,^*® sometimes with the 
assistance of counsel retained on a contingency basis. 


181. Katya Foreman & Emilie Marsh, Hermes, Dior Notch Counterfeit Wins^ 
Women’s Wear Daily, Apr. 9, 2008, at 2. Chanel was joined in this suit by Givenchy, Van 
Clecf & Arpcls, Bouchcron and Cartier; the total fine was 700,000 euros, or about $1.1 
million. Id. In a separate suit filed by Clnistiair Dior Couture, a furtlier 150,000-euro 
($230,000) line wus imposed. Id. 

182. In Brief: Penalty far Copying, Women’s Wear Daily, July 18, 2008, at 2; 
Condamnation pour copie: Naf Naf ne trouve pas cela "Marant,” Agorav OX, July 22, 
2008, http://www.agoravox.fr/article.php3?id_article=42446. Naf Naf had sold a 70-euro 
copy of a dress that retails for 250 euros. The court imposed damages of 75,000 euros. 

183. Karen Millen Ltd. v. Dunnes Stores, [2007] lEHC 449 (In). 

184. Raustiala and Sprigman draw' the opposite conclusion from a single global 
product: that it shows that Zara and H&M operate with impunity m Europe. Raustiala & 
Sprigman, supra note 1 1, at 1737. 

185. See Forever 21, Store Locator, http://wwfw.forever21.coin/store/storelocator.asp 
(last visited Jan. 31, 2009). In addition to Forever 21, the other copyists discussed supra, 
such as A.B.S. and unbranded manufacturers that sell to U.S. department stores, are focused 
upon the U.S. market. 

186. See, e.g., Rogers v. Koons, 960 F.2d 301 (2d Cir. 1992) (copyright); Big O Tire 
Dealers, Inc. v. Goodyear Tire & Rubber Co., 561 F.2d 1365 (10th Cir. 1977) (trademark); 
Kearns v. Ford Motor Co., 720 F. Supp. 159 (E.D. Mich. 1989) (patent). 

187. This aTTangement is coninion in patent cases. For ati example in trademark and 
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The designer will sue only if she expects a positive return on her litigation 
investment. Again, the existence of suits under the current regime shows that 
sometimes the stakes are large enough. Even where copyist manufacturers are 
judgment-proof, cop 3 ist retailers, generally speaking, are not. To be sure, 
where damages are small or difficult to calculate, deterrence is weakened, as in 
other areas of intellectual property. Damages here can be augmented by 
statutory damages and awards of attorney’s fees. 

One way to strengthen deterrence is to eonsider mechanisms by which 
designers might band together. Economies of scale in enforcement are familiar 
from musical collective rights organizations such as ASCAP, and from the 
original Fashion Originators’ Guild. Like these organizations, a modern-day 
Guild could monitor and thereby deter unlicensed use. The new' Guild, backed 
by law rather than the threat of boycott, would provide a credible enforcement 
commitment in situations where individual designers found enforcement too 
expensive to be worthwhile. 

A related objection is that a new right will be an effective weapon only in 
the hands of established designers, and will be used not against copyists, but 
against the very designers most in need of protection. This objection has 
greatest force as applied to broad design protection. It seems unlikely to pose 
much trouble for the narrow right against close copies that we propose here. 

fhird, does reduced copymg lead to more innovation? Alter all, it is 
sometimes argued, there is a lot of innovation already. As we have explained, 
that mnovation is increasingly under threat, particularly mnovation not already 
protected by trademark or investments in brand image. But there is a more 
basic point. The level of existmg mnovation, high or low, tells us little about 
the incremental effect of a policy change. The fact that music sales are large, 
despite illegal copymg, hardly demonstrates that copymg is good or even 
neutral for creators of new music. As we have explained, fashion is relevantly 
similar to other areas of creative production, and wc expect designers to 
respond to economic incentives in the usual way. 

Strong real-world evidence that protection reduces copying, which in turn 
increases innovation, comes from our single national experiment with 


copyright, see JCW Invs., Inc. v. Novelty, Inc.., 482 F.3d 910 (7th Cir. 2007). 

188. See, e.g.^ 17 U.S.C. § 504 (2006) ($30,000 for copyright infringement, or 
$150,000 in tlie case ofwillful infringement). 

189. See 15 U.S.C. § 1117(a) (2006) (trademark); 17 U.S.C. § 505 (2006) (copyright); 
35 U.S.C. § 285 (2006) (patent). 

190. In this respect, our Guild proposal resembles intellectual property enforcement 
insurance, which covers the insured’s litigation expenses in case of a dispute. For an 
example, see Inlelleclual Properly Insurance Services Coiporaliun, IP Abatement Insurance, 
http://www.ipisc.com/products/insurance-policies/abatement (last visited Feb. 18, 2009). 
Such insurance ser\"es to commit a rightsholder to pursue a claim. For a formal explanation, 
see Gerard Llobet & Javier Suarez, Patent Litigation and the Role of Enforcement Insurance 
(Feb. 2008) (unpublished manuscript, available at http://wwT\Lcemfi.es/~llobet/ 
PL2^aper.2)df). 
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protection for original designs. During the heyday of the Fashion Originators’ 
Guild, the Guild’s privately enforced protection reduced copying greatly. 
Moreover, contemporaneous observers understood that the prohibition of 
piracy caused manufacturers to shift production from copying to original 
design. 

A fourth type of objection views substantial existing imiovation as an 
argument against protection, not because protection won’t increase innovation, 
but because it will. In particular, increased innovation might be thought 
undesirable if it leads to excessive product differentiation. This possibility' — a 
kind of over-entry, in which additional entry incurs social costs hut does little 
to better satisfy consumer wants — has long been contemplated by a large 
theoretical literature in economics. Despite this theoretical possibility', we 
see no reason to conclude that it is unusually severe in fashion compared to 
other areas of creative production. Absent such a reason, either fashion should 
enjoy the higher protection of other types of creative production, or these other 
areas should also be denied copyright protection out of fear of excessive 
differentiation. 


191. See, e.g., Guild’s Work Good in Upper Brackets^ N.Y. TIMES, Feb. 23, 1936, at 
17 (noting general agreement among observers that the Guild's program cut piracy by 75 
percenl fcr higher-end dresses, and by 40 lo 50 percent for midrange dresses). 

192. See, e.g., Complete Text of Master's Report That Upholds FOGA's Style 
Protection as No Monopoly,, Womf.n’s Wear Datt.Y, Nov. 1 0, 1 936, at 8, 10, 39 (reprinting 
special master’s finding, in rejecting a private antitrust challenge to the Guild, that the Guild 
caused some copyists to shift to origination); Fashion Guild Policy Held Aid to lndustij\ 
N.Y. Tiyies, June 4, 1936, at 34 (reporting testimony that tlie Guild had caused many former 
copyists to change policy without going out of business); see also Dress Trade Urged To 
Curb “Unethical,” N.Y. Times, June 3, 1936, at 32 (similar); Dress War, Time, Mar. 23, 
1936, at 72 (Guild caused manufacturers of high-end dresses to begin “to do tlieir own 
designing, confident that style piracy had been effectively outlawed”; moreover, as retailers 
returned copied dresses in a lower price range, “a number of manufacturers of these dresses, 
hitherto generally committed to coiiyiiig highei priced dresses for a good inopoitioii of tlieir 
styles, decided that it was time to originate,” and became Guild affiliates). For an earlier 
suggestion that the Guild offers a valuable natural experiment in evaluating design 
protection for fashion, see Randal C. Picker, Of Pirates and Puffy’ Shirts, Va. L. Rev. In 
Brief (2007), http://virginialawrevie\v.org/inbrief.php?s=inbrief&p=2007/01/22/picker. 

193. For exemplaiy analyses, see Edward H. Chamberlin, The Theory of 
Monopot, TSTTC Competttton (1933); Avinasli K. Dixit &, .Toscjrh E. Stiglitz, Monopolistic 
Competition and Optimum Product Diversity, 67 Am. Econ. Rev. 297 (1977); A. Micliael 
SpcncQ, Product Differentiation and Welfare, 66 Am. Econ. Rev. 407 (1976); see also N. 
Gregory Mankiw & Michael D. Whinston, Free Entry’ and Social Inefficiency, 17 Rand J. 
Econ. 48 (1986) (making the excess entry point without relying upon product 
differenti atioii ). 

194. For an argumenl along these lines, see Michael Abramovvicz, An Industrial 
Organization Approach to Copyright Law, 46 Wm. & Mary L. Rev. 33, 35-45 (2004); 
Michael J. Meurer, Copyright Law and Price Discrimination, 23 Cardozo L. Rev. 55, 96- 
97 (2001) (noting “over-harvesting” and “distraction” costs from production of close 
substitutes); see also Cliristopher S. Yoo, Copyright and Product Differentiation, 79 N.Y.U. 
T,. Rev. 212, 260-64 (2004). 
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A final critique of fashion to revisit is that, assuming fashion is a status- 
seeking quest, then aetions that further its spread might also raise its cost, by 
leaving an individual to choose between the disutility of falling behind and the 
social waste that accompanies catching up.^^^ This concern about the status 
function of fashion actually supports our proposal. The primary markers of 
status — trademark and brand image — will exist with or without design 
protection. Our proposal gives protection to designs that may lack a strong 
status component, thereby facilitating the shift of fashion aw ay from the status 
function and towfard the diverse innovation we value in other creative 
industries. 


Conclusion 

The amount and kind of innovation in fashion is directly connected to its 
meaning-making function. We have thus directed our analysis to the role that 
intellectual property law can play in shaping that process through regulation of 
an important industry whose products are some of the most immediate means 
whereby people create and communicate meaning, about themselves and 
society. Our proposed design right would extend protection against close 
copies but not against looser forms of borrowing or similarity. It aims to 
promote innovation by allowing fashion producers and consumers to fully 
er^age these complementary values of distinctiveness and belonging. 

These coexisting poles provide a key to the social dynamic of innovation. 
What IS basic to all innovation is the constant tension and interplay between 
individual distinetiveness embodied in creative work and the relation of that 
work to others, past and present. Whether in books, music, or films, a core 
social dynamic of innovation is the proliferation of difference in deep 
interaction with the impulse to commonality. Especially visible in fashion, this 
dynamic pervades all areas of innovation and is instructive for intellectual 
property. 

Our analysis of fashion puts into relief the contours of an important fight in 
imiovatioii policy. New copying technology alters the dynamics of iimovation. 
In recent years, we have seen how digital file sharing of copyrighted music has 
changed the economics of that industry. The same is increasingly true of 
movies and other video content. In fashion, as in other industries, we see rapid 
copying becoming cheaper and more effective, and tools that enable remixing 
and reuse are becoming more widespread. 

The broad conceptual problem is that the two phenomena of copying and 
remixing have been conflated in the public mind, and proponents of a remix 
culture are reflexively associated with a permissive attitude toward copying. 


195. For an account that emphasizes such waste, understanding fashion as a quest for 
the attainment of personal relative advantage, see Robert Frank, Luxury Fever: Why 
Money Fails TO Satisfy IN AN Era OF Excess 158, 196(2001). 

196. Compare T.a^vrence Lessig, Essay, In Defense of Piracy, Wall St. J., Oct. 1 1, 
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In part this is because content owners often oppose both kinds of permission — 
that is, they oppose both exact copies and subsequent interpretation, homage, 
and mash-up. And to be sure, some scholars and advocates favor both remix 
and free copying. 

Our analysis of fashion here highlights the need for conceptual distinction 
between the two phenomena in the debate about how much intellectual 
property protection we want to have. There is no necessary confluence or 
equation between a broad freedom to engage in reinterpretation and remixing, 
and free rein to make close copies. Here we have emphasized that such 
remixing is important to innovation, and that innovation is enhanced — ^not 
stj'mied — ^by protection against close copies. We believe that the line between 
close copying and remixing, supported by the theory of their differential effects 
on creators’ incentives, represents an often underappreciated but most 
promising and urgent direction for intellectual property’ today. 

The dynamics of innovation in fashion design is a window to this 
important aspect of innovation generally. Our work here is intended to help 
ensure that free interpretation is preserved, even if free copying is not. 


2008, at W3 (arguing in favor of a robust remix right for music and video), with Lessig Blog 
http://lessig.org/blog/2008/10/news_flash_i_dont_defend_pirac.html (Oct 13, 2008, 10:14 
EST) (“News Flash: I don’t ‘dcfcn[d] piracy’”; “Sony' to disappoint, but my new book. 
Remix, is not 'A Defense of Piracy,’ whatever the Wall Street Journal’s headline writers 
may think.”). Lessig may have been taken for a defender of piracy not only because of his 
support of remixing, but also because he proposes lo legalize rile sharing and compensate 
creators by alternate means, such as a govemment levy on file sharing devices and services. 
See Lessig, supra note 18, at 271-72. For a fuU analysis of one such proposal, see William 
W. Fisher, Promises to Keep: Technology, Law and the Future oe Entertainment ch. 
6 (2004) (proposing compensation s}'stem whereby risers buy the right to freely share files, 
and artists are compensated tlirough a blanket licensing procedure). 
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Appendix 

1 97 

Figure 1. Foley & Corinna and Forever 21 



197. Adveiituivs in Copyri^U Infringement. Part Six, Fashionista, Apr. 12, 2007, 
htlp://fashionisla,com/2007/04/ adventures in copyright infrin 3.php (Foie)' & Corinna and 
Forever 2 1 comparison). 
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198 

Figure 2. Jonathan Saunders and Forever 21 



198, Doricllc Haininonds. lie Love: Forever 21, LA2DAY, Aug 12, 2008, 
http://wwAv.la2day.coni/l'ashion/wc_lovc rorever_21 (Jonathan Saunders and Forever 21 
comparison). 
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Figure 3. Yves Saint Laurent and Ralph Lauren 


1199 



199. Profits d’hiver, L’Officiel DE LA MODE, Sept. 1992, at 210, 211 (Yves Saint 
Laurent, left); and Femmes en smoking, supra note 1 65, at 138 (Ralph Lauren, riglit). 
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ATTACHMENT 2 


THE WAIl STREET JQUMAL, 

WSJjaam 

AUGUST 24, 2010 

Schumer's Project Runway 

It's illegal to copy books and paintings. Why should fashion designs be any 
different? 

Rv C. SCOTT HEMPHTT J. AND JEANNTE SUK 

For two centuries U.S. law has recognized that allowing unauthorized copying of creative 
works — books, painting, photography, film, music — dampens the incentives of creators. Federal 
law has therefore prohibited copies that are "substantially similar" to the original. But the legal 
system has not extended this protection to "useful articles" such as clothing and shoe designs. 

Especially for designers who are not household names, this can be devastating. Apparel makers 
can rip off their best designs, robbing them of the chance to profit from their creative work. With 
improved technologies, copies can be made quickly, sometimes just as the originals are being 
released. And because the copies are often a fraction of the price, many consumers buy the 
knockoff instead. 

To be sure, a few prominent designers enjoy limited protection through trademark. But unlike a 
handbag marked with Gucci's interlocking G's, most fashion items do not bear a trademarked 
logo. 

Some designers have claimed in court that copyists infringed their "trade dress," which protects 
certain product designs, such as the curvy shape of a Coca-Cola bottle. But to win a trade dress 
case, the designer would have to convince a court that when people see the copied product, they 
think of the maker of the original. This is difficult because even original fashion designs often 
lack the heavy publicity needed for the public to associate a design with a specific designer. 

This hurts talented but not yet well-knovm designers the most. Mass-produced knockoffs can put 
them out of business before they have fully emerged in the market. 

Congress has for several years considered adding fashion design to the copyright laws. But 
previous bills were thought to protect too much — failing to acknowledge that almost all fashion 
designs, whether classic or cutting edge, are inspired to some degree by the works of other 
designers. A law prohibiting similarity in fashion would be like banning fashion itself. 

Sen. Charles Schumer (D., N.Y.) introduced a bill earlier this mouth that attempts to get around 
this problem. It prohibits only design copies that are substantially identical. In layman’s terms, a 
good way to tell if a copy should be allowed is to ask whether it fails the "squint test": If you 



74 


need to squint to see the difference between two designs, then one is an infringing copy of the 
other. 

A knockoff w'ould fail this test if it's difficult to tell it apart from the original. That means 
changing barely noticeable details, like moving a button, or using a different thread in some 
stitching, won't do the trick. But designs that are merely inspired by prior designs would pass the 
test and remain legal. The very worst offenders would be caught or deterred. Designers would be 
left free to riff on — but not rip off — each other's work. 

Mr. Schumer's bill goes to great lengths to make sure that designers are free to make clothes or 
shoes that are part of the same fashion trend as the original. For example, the bill doesn't protect 
a run of the mill T-shirt — only truly unique designs. And to guard against the possibility that 
great minds simply thought alike, the copying victim must show specifically that his original 
design was available — for example, that the design was featured on a runway — such that 
someone would have been able to copy it. 

Opponents of fashion design protection argue that it would hurt the industry. They imagine a 
world in which Brooks Brothers monopolizes the pinstripe, or Diane von Furstenberg controls 
the wrap dress. But that catwalk of horribles has nothing to do with the new fashion bill, which is 
carefully limited to substantially identical copies of a particular original design. 

Some consumers may regret not being able to buy knockoffs that are essentially replicas of 
desired items. In the long run, though, as with books and movies, the expectation is that 
consumers will benefit from the wide variety of creative works to which this sensibly narrow 
copying prohibition gives breathing space. In this case, what is good for American producers is 
also good for American consumers. 

Mr. Hemphill is a law professor at Columbia Law School. Ms. Suk is a law professor at Harvard 
Law School. 


Mr. Goodlatte. Thank you, Professor Suk. 

Professor Sprigman, welcome. 

TESTIMONY OF CHRISTOPHER SPRIGMAN, PROFESSOR OF 
LAW, UNIVERSITY OF VIRGINIA SCHOOL OF LAW 

Mr. Sprigman. Thank you. 

I want to start by thanking the Subcommittee and especially 
Chairman Goodlatte and Ranking Member Watt for inviting me 
today. For the past 6 years, along with my friend and colleague Kal 
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Raustiala from the UCLA Law School, I have studied innovation 
and competition in the fashion industry. Professor Raustiala and I 
have written an academic article on the topic entitled, “The Piracy 
Paradox: Innovation and Intellectual Property in Fashion Design,” 
and a followup article, “The Piracy Paradox Revisited.” I have also 
given testimony on this issue before this submitted before back in 
2006. I testified in a predecessor to the current ID3PA. 

So I have some new data for you, but before I get 

there — and I have some slides — I want to talk about a bit of his- 
tory. The issue of protection for fashion design is not new. Since 
the end of World War II, Congress has considered providing some 
sort of copyright protection for fashion designs on about a dozen oc- 
casions. And each time they declined to do so, I believe there was 
wisdom in that. 

The U.S. fashion industry has grown and thrived over the past 
half century — and it continues to do so today. Sales of apparel and 
shoes have registered virtually uninterrupted annual increases 
since 1945, growing during this period more than twentyfold. The 
fashion industry in the U.S. is a leader in the world. It produces 
a huge variety of apparel. Innovation occurs at a pace that is un- 
heard of in other industries. Styles change rapidly. Goods are pro- 
duced for consumers at every conceivable price point. In short, the 
fashion industry looks exactly as we would expect a healthy, com- 
petitive, creative industry to look. 

The important point here is that all of the fashion industry’s 
growth and innovation has occurred without any intellectual prop- 
erty protection in the U.S. for its designs. Indeed, never in our his- 
tory has Congress granted legal protections for designs of fashion 
goods. The fashion industry enjoys trademark protection for 
brands. It enjoys copyright protection for its fabric designs. But the 
shape, the cut, the style of a garment is not protected by copyright 
law or any other form of IP in this country. 

But unlike in the music or film or publishing industries, copying 
of fashion designs has never emerged as a threat to the survival 
of the fashion industry. And why is that? Well, it is because of 
something we all know instinctively about fashion. And Shake- 
speare, as usual, put it best: The fashion wears out more apparel 
than the man. That is, many people buy new clothes not because 
they need them but because they want to keep up with the latest 
style. And this simple truth lies at the foundation of the fashion 
industry. It makes copying an integral part of that industry’s suc- 
cess. 

So why is that? Well, without copyright restrictions, designers 
are free to rework an appealing design. The result is fashion’s most 
sacred concept: The trend. Copying creates trends. And trends are 
what sell fashion. Every season, we see designers take inspiration 
from others. Trends catch on. They become overexposed. And then 
they die. New designs take their place. This cycle is familiar. But 
what is rarely recognized is that the cycle is accelerated by the 
freedom to copy. 

In our articles. Professor Raustiala and I explain how copying 
and creativity actually work together in the fashion industry. For 
fashion, copying does not deter innovation. It speeds it up. 
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Now I want to take a look at some new data that we have uncov- 
ered that supports our views. 

Can I have the first slide? 

So I have been working data from the Consumer Price Index, our 
government’s official measure of inflation. We have been looking to 
see if the changes over time in the prices of apparel suggest any 
significant effect on the fashion industry from the copying of fash- 
ion designs. To do this, we collected data on the prices of women’s 
dresses from 1998 to the present. This is hundreds of thousands of 
observations of prices. We then divided the dresses into 10 cat- 
egories — we created 10 categories ranging from the cheapest 10 
percent of dresses, like apparel on discount racks, to the most ex- 
pensive 10 percent, like for example, Mr. Hernandez’ designs. 

Here is a graph illustrating what we found. What you see is price 
stability over the entire period for every category except one, the 
top category, the most expensive women’s dresses. What happened 
there? The average price of the most expensive 10 percent of wom- 
en’s dresses went up substantially over the data period. Now, actu- 
ally, the ninth decile, which isn’t shown here, behaved the same 
way as the tenth — the most expensive 20 percent of women’s 
dresses have gotten much more expensive since 1998. Everything 
else has gotten cheaper or stayed the same. 

And what does this mean? Well, if cheap fashion copies were 
competing with the more expensive garments they are imitating, 
we would expect to see some effect on the prices of high-end gar- 
ments. In short, competition from cheap copies would tend to de- 
press the prices paid for the high-end origins. But that is not hap- 
pening. The high-end originals are the only garments that have 
any price growth during this period. And the price growth of the 
segments is very healthy. 

This is particularly impressive when you look at this next graph. 
This is in percentage terms. We have a 250 percent price growth 
over the period for the most expensive garments. The second decile, 
the second tenth, behaves about the same. That means that for the 
top designers as well as for the entry designers in high-level fash- 
ion, prices are very robust. 

So the takeaway from this is I don’t think the ID3PA is nec- 
essary. We have a healthy competitive industry. During the ques- 
tion period, I would like to explain, so I don’t take too much time, 
why I think the ID3PA could cause some mischief It is not only 
that it is unnecessary, but it could lead to a lot of litigation. This 
isn’t going to create jobs, I think, except for lawyers. I can explain 
more about that if anyone cares to know. 

Thank you very much. 

[The prepared statement of Mr. Sprigman follows:] 
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As law professors who have studied innovation and competition 
in the fashion industry, we write in opposition to the Innovative 
Design Protection and Piracy Prevention Act (IDPPPA), which, if 
passed, would for the first time in American history extend copyright 
protections to fashion designs. 

The IDPPPA limits the scope of potential liability to garments that 
are "substantially identical" to original garments protected under the 
Act. That is a narrower standard than has been proposed in previous 
bills. We nonetheless think that, on balance, the IDPPPA represents 
bad policy and may ultimately prove more harmful than helpful. 

First, we think the bill is unnecessary. As far back as the 1940s the 
fashion industry pressed Congress for design protection, arguing that 
it would suffer grave harm if copyright law was not extended to it. 
Yet Congress declined to do so, and in the intervening decades the 
industry grew and prospered. All of the available evidence shows 
that the American apparel industry as a whole is not hurt by fashion 
design copying, and indeed may benefit from it. 

Second, we think that the IDPPPA, if enacted, is ver}" likely to give 
rise to serious, unintended, and harmful consequences. The IDPPPA 
is likely to do little to benefit designers, but will prove a boon for 
lawyers. It will give rise to many questionable lawsuits against 
designers, manufacturers, distributors, and retailers. This will act as 
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a tax on business and an impediment to entrepreneurs. And as a 
result, the IDPPPA is likely to raise the price that consumers pay for 
clothes. Even though Congress has restricted the scope of potential 
liability compared to that found in previous proposals, the 
uncertainty created by this bill — which creates unprecedented legal 
standards that will require substantial interpretation by the federal 
courts — ultimately will cause more problems than the IDPPPA will 
fix. 

We explain our views in detail below. 


The Commenters 

Kal Raustiala is a Professor at the UCLA School of Law who 
teaches and writes in the areas of intellectual property and 
international law. 

Christopher Sprigman is a Professor at the University of Virginia 
School of Law. In his role as a law professor, and before that in his 
career as a lawyer with the Antitrust Division of the United States 
Department of Justice and in private practice, Sprigman has focused 
on how legal rules - especially rules about intellectual property - 
affect innovation. 


Our Research on Innovation in the Fashion Industry 

Over the past six years, we have studied the fashion industry's 
relationship to intellectual property law. We have written an 
academic article on the topic, entitled The Piracy Paradox: Innovation 
and Intellectual Property in Fashion Design. This article, available at 
http:/ / papers.ssrn.com/ sol3/ papers.cfm?abstract_id=878401, as 

well as the ideas in it, have been discussed in articles in the Neiv York 
Times, Wall Street journal, New Yorker, Financial Times, Washington Post, 
Los Angeles Times, Boston Globe, and Le Monde. 

We have also written a follow-up article. The Piracy Paradox 
Revisited, available at 
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papers.ssrn.com/sol3/papers.cfm?abstract_id=1404247. The 

comments we are submitting refer to the findings of these articles. 


Why We Oppose The IDPPPA 

The Framers gave Congress the power to legislate in the area of 
intellectual property. But for more than two centuries Congress has 
not seen the need to extend IP rules to cover fashion designs. During 
that period the American fashion industry has grown and thrived, 
and American consumers have enjoyed a wide range of apparel 
offerings in the marketplace. We are skeptical that Congress ought to 
begin regulating fashion design now, given the success of the existing 
system. 

According to recent data from the Bureau of Economic Analysis, 
sales of apparel and shoes have registered uninterrupted annual 
increases since 1945, growing during this period more than tweirty- 
fold. So we see growth and profit in the fashion industry, and we also 
see vibrant competition. New designers and companies regularly rise 
to prominence and compete in the marketplace with innovative new 
designs. In short, the fashion industry looks exactly as we would 
expect a healthy and competitive industry to look. 

Most importantly, all of this growth and innovation has occurred 
without any intellectual property protection in the U.S. for apparel 
designs. Indeed, never in our history has Congress granted legal 
protection to fashion designs. From the industry's beginnings copying 
has been very common both in the U.S. and abroad. Designers and 
fashion commentators were talking about design copying back in the 
1920s and 1930s. Unsurprisingly, this is not the first time that 
Congress has considered extending the IP laws to fashion designs. In 
the 1940s, for instance, some fashion firms pressed Congress for 
protection, claiming that witlrout it hundreds of thousands of jobs 
would be lost and the industry destroyed. Yet in the wake of that 
failed attempt the industry has grown ever larger. Until now. 
Congress has always refrained from intervening in the market for 
fashion designs - wisely, in our view. Unlike in the music, film, or 
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publishing industries, copying of fashion designs has never emerged 
as a threat to the survival of the fashion industry. 

Why is that? Because of something we all know instinctively about 
fashion. As Shakespeare put it, "The fashion wears out more apparel 
than the man." That is, many people buy new clothes not because 
they need them, but only to keep up with the latest style. 

Without copyright restrictions, designers are free to rework an 
appealing design and jump on board what they hope will be a 
money-making style. The result is the industry's most sacred concept: 
the trend. Copying creates trends, and trends are what sell fashion. 
Every season we see designers "take inspiration" from others. Trends 
catch on, become overexposed and die. Then new designs take their 
place. 

This cycle is familiar. But what is rarely recognized is that the cycle is 
accelerated by the freedom to copy. 

In our research, we explain how copying and creativity actually 
work together in the fashion industry. For fashion, copying does not 
deter irmovation and creativity. It actually speeds up the rate of 
innovation. Copying of popular designs spreads those designs more 
quickly in the market, and diffuses them to new customers who, 
often, could not afford to buy the original design. As new trends 
diffuse in this manner, they whet the appetite of consumers for the 
next round of new styles. Copying makes an attractive design into a 
trend. Copying also spreads the trend. Then copying kills the trend 
by over-exposing it. The fashion industry's entire business cycle is 
driven forward by consumer demand for the new, and the entire 
process is fueled by copying. 

Copying is thus essential to the creation of trends, but it also helps 
in other ways. The ability to be copied encourages designers to be 
more creative, so as to create new designs that capture the attention 
of consumers. The existing legal rules also help the industry 
communicate these trends to consumers. In order for trendy 
consumers to follow trends, the industry has to communicate what 
the new fashion is each season or year. The industry as a whole does 
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this by copying and making derivatives that take features of a 
popular design and add new features - this is one of the important 
ways in which trends are established. 

In sum, it is the preference of consumers for change in clothing 
designs that incentivizes creativity in the fashion industry - not 
intellectual property rules. Copying simply accelerates this process, 
intensifying consumers' desire for new styles, and increasing 
consumers' willingness to spend on the industry's next set of design 
innovations. Congress does not need to step in to alter the market 
and protect producers. Indeed, if Congress acts to hinder design 
copying, it may succeed only in depressing demand for new styles, 
slowing the industry's growth, enriching lawyers, and raising prices 
for consumers. 


New Data Supporting Our Views 

In the last few months we have been able to collect some very 
interesting new data that suggests that our view of the fashion 
industry is correct, and that the IDPPPA is unneeded. Over the past 
few months, one of us (Sprigman) has been working with data at the 
U.S. Bureau of Labor Statistics in Washington, DC. The BLS is the 
federal agency that, among other things, assembles the Consumer 
Price Index, or CPI, our government's official measure of inflation. To 
do this, BLS employees collect price data every month on hundreds 
of thousands of goods and services. Among the prices they collect 
are thousands of monthly observations of apparel prices. 

From this dataset we collected data on the prices of women's 
dresses from 1998 to the present. We then divided the dresses in this 
dataset into created 10 categories, ranging from the cheapest 10% of 
women's dresses, like the apparel on the racks at Wal-Mart, to the 
most expensive 10%, such as Proenza Schouler's latest designs. Here 
is a graph illustrating what we found: 
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Fig. 1; Average prices of women’s dresses 


Avg. Prices - Women's Dresses 




1998 2000 2002 2004 2006 2008 2010 

Dale 


Decile 2 Dedle 4 

Decile 6 Decile 8 

Decile 10 


What you see is price stability over the entire period for every 
decile pictured - except for one - the top decile - i.e., the most 
expensive w’omen's dresses. What happened there? The average 
price of the most expensive 10% of women's dresses went up, 
substantially, over the data period. 

Here's another graph, which shows the increase in percentage 
terms; 
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Fig 2: Pprrpntage change in women’s dress prires 


Women’s Dresses 

Change in Prices 



Decile 2 Decile 4 

Decile 6 Dedle 8 

Decile 10 


The top decile of dresses increased in price by over 250% over the 
period. Everything else stood still. 

So what's the takeaway? Virtually all fashion copies are cheaper 
than the authentic garments they are copying. And if they were 
competing with the high-end garments they are imitating, we would 
expect to see some effect on the prices of those high-end garments. In 
short, we should observe competition from cheap copies depressing 
the prices paid for the high-end originals. But that doesn't appear to 
be the case. The high-end branded originals are the only garments 
that have any price growth during the period - and the price growth 
of this segment is very healthy indeed. 

This is particularly impressive when you look at this third graph, 
which shows the more general trends in women's and girl's apparel - 
not just dresses - over the same period. 
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Ladies' apparel has been, as a whole, getting cheaper. And yet 
high-end ladies' dresses are getting significantly more expensive. 
This data simply does not support the claim that knock-offs are 
constraining the price of the originals, and therefore harming the 
manufacturers of those originals. In fact, it is more consistent with the 
claim that knockoffs help the indusby. 

While this result is counterintuitive, it rests on the fact that the 
market for fashion is not like the market for televisions. Two 
televisions of a similar size, that produce a similar quality picture, are 
going to compete in the marketplace. But just because a fashion copy 
looks like the original, doesn't mean it competes with it for 
customers. The woman who buys the $50 copy of a Chanel dress is 
unlikely to spend a thousand dollars on the original. The two 
garments are in different markets, and the copy does not compete 
with the original. 
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Europe as a Model 

Evidence from Europe, which has rules prohibiting design 
copying, provides further support for our observation that copying of 
fashion designs does not appear to harm, and may help, design 
originators. While proponents of bills like the IDPPPA have long 
pointed to France as a model for American copyright law, in fact the 
evidence does not suggest that Europeans have created a superior 
regulatory system. 

In 1998 the European Union adopted a Directive on the Legal 
Protection of Designs, which provides extensive protection for 
apparel designs. E.U. member states, such as France, also have 
national laws prohibiting design copying. And yet neither the E.U.- 
wide rules nor their national counterparts seem to have had any 
appreciable effect on the conduct of the fashion industry, which 
continues to freely engage in design copying on both sides of the 
Atlantic. 

Some have argued that since Europe has design protection 
legislation, the U.S. should have regulation too. But the European 
experience suggests precisely the opposite, for two reasons. First, 
fashion designers have not used the E.U. law very much. We have 
looked closely both at instances of fashion design litigation, and at 
the E.U. registry of designs. There are very few lawsuits, and very 
few designers have registered their designs. Second, copying of 
fashion designs is just as common in Europe as it is here in the U.S. 

Although we find the E.U. law has had little effect, we fear that a 
similar law in the U.S. may actually have a harmful effect. Unlike 
most countries in Europe, which have relatively weak civil litigation 
systems, the United States has a robust and plaintiff -friendly justice 
system that relies heavily on courts to adjudicate commercial 
disputes. As a result, the U.S. is a society teeming with lawyers - 
including a class of litigation entrepreneurs (largely absent in 
Europe) who turn to the federal courts readily to seek leverage in 
competitive industries. 

Given our significant differences from Europe in this regard, we 
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fear that the IDPPPA might turn the industry's attention away from 
innovation and toward litigation. We foresee extensive litigation, for 
example, over the standard of infringement iri the proposed bill, as 
we will detail in a moment. 


The IDPPPA Can Do Harm To the Fashion Industry And To 
Consumers 

We have described why the IDPPPA is unnecessary'. The problem 
with the bill, however, is deeper. If passed, it is, in our view, 
substantially more likely to harm the fashion industry than help it. 
And by raising the cost of doing business in the fashion industry and 
shutting out competition from young and small-scale designers, it 
may raise the price of apparel and harm consumers. Given that the 
fashion industry is prospering without copyright protections for its 
desigirs, we see no good reason to create these risks. 

The IDPPPA's Confusing Standard of Liability. A major problem 
with the IDPPA is its standard of liability, which limits liability to 
instances where a defendant's design is "substantially identical" to a 
plaintiffs. This standard is meant to be narrow. Indeed, some 
designers and apparel manufacturers believe that every clothing 
design is a reworking of something done before, and therefore 
question whether the proposed law will matter in practice. Once the 
law is in the hands of lawyers and judges, however, there is a 
substantial risk that it will expand in a way that harms many 
desigirers and consumers. Plaintiffs' lawyers will make creative 
arguments and judges may well interpret the bill's language 
expansively. This has been the pattern in copyright litigation for 
decades, and the IDPPPA is drafted in a way that makes this general 
trend very likely to apply here. 

We are concerned in particular about the bill's language defining a 
"substantially identical" copy as "an article of apparel which is so 
similar in appearance as to be likely to be mistaken for the protected 
design, and contains only those differences in construction or design 
which are merely trivial." The standard is confusing. Does it 
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condemn a design that is likely to be mistaken for the original by the 
average person shopping for clothes? By some appreciable 
percentage of the population? By a fashion expert? 

If it's the first, then the scope of liability might be very wide - 
many people are not particularly interested in or attuned to fashion, 
and so don't notice small details of design, cut, and embellishment. 
They see a garment that looks substantially similar, and they are 
likely to hold its designer liable. 

If it's the second - i.e., an appreciable number of consumers would 
mistake the defendant's garment for the plaintiff's — then we have a 
"likelihood of confusion" standard that looks like the one used for 
trademark law. In the trademark context, the likelihood of confusion 
standard has led to very wide-ranging liability - likely much broader 
than Congress intends and certainly broader than would be 
appropriate in the fashion industry. 

If it's the third - i.e., whether a fashion expert would be confused - 
- then we'II have a battle of the hired guns, as plaintiffs and 
defendants recruit fashion industry insiders, at great expense, to 
argue for or against liability. 

The general point here is that however it is interpreted, the 
IDPPPA is likely to lead to unpredictable and inconsistent verdicts. 
And that can benefit only one group - lawyers. It is very unlikely to 
benefit either designers or consumers. 

Any standard of liability, even the most narrow, is likely in our 
view to create substantial mischief. Fashion designers work in a 
medium where the scope of creativity is signrficantly restricted. 
Clothes - even expensive ones - must fit, and the human body does 
not change. Accordingly, there is little in fashion that is truly new 
under the sun. And, as a result, styles of the past are regularly re- 
introduced, adapted, recast, and transformed. 

For these reasons, drawing the line between inspiration and 
copying in the area of clothing is very difficult and likely to consume 
substantial judicial resources. But however the lines are drawn, the 
result will be a chilling effect on the industry. To be prudent, every 
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designer and every firm will be obliged to clear new designs through 
a lawyer. Individual designers and small firms will be particularly 
disadvantaged - they are the least likely to be able to afford the 
lawyers' fees that will be the new price of admission to the industry. 


The Prospect that Manufacturers, Importers, Distributors, and 
Retailers Will Also Be Held Liable. Liability under the IDPPPA is not 
limited to a designer who creates a "substantially identical" design. 
Manufacturers, importers, distributors, and retailers that the 
infringing designer has dealt with may also be held liable. The 
prospect of liability for these intermediaries threatens very serious 
consequences, especially for new and young designers. Faced with a 
real prospect of large damages, intermediaries are likely to require 
indemnification as a condition of doing business with a particular 
designer or design firm. Considering the scale of possible damages 
under the IDPPPA, only the big players will credibly be able to offer 
indemnification. This is an anti-competitive result. 

The IDPPPA applies the general rules from 17 U.S.C. §1309 to 
determine the liability of manufacturers, importers, distributors, and 
retailers. Manufacturers and importers may be held liable if they had 
knowledge that the design was infringing. The IDPPPA widens the 
potential liability of manufacturers and importers by allowing claims 
based on a contention that the intermediary reasonably should have 
known that the design was infringing. This expansion in the potential 
scope of liability means that manufacturers and importers may well 
feel compelled to hire lawyers to check, for every design they 
consider making or importing, whether the design is likely to be 
infringing. Given that the IDPPPA does not create a registry of 
protected designs, and given the truly enormous number of designs 
that the industry produces every year, this is almost certain to be an 
impossible task. Manufacturers and importers will instead face an 
incentive to demand that any designer they work with indemnify 
them in full for potential IDPPPA liability. Major fashion industry 
players may be able to do this. But new entrants and smaller 
businesses will be shut out. 


12 



89 


Distributors and retailers may also be held liable under the 
IDPPPA if they "induced or acted in collusion" with any designer, 
manufacturer, or importer of an infringing fashion design. Again, this 
is likely to be a confusing and potentially threatening formula if 
applied to fashion retailing. Retailers and distributors have very 
deep pockets, and plaintiffs are very likely to join them as defendants 
in many lawsuits under the IDPPPA. The IDPPPA gives plaintiffs 
significant leverage to extract settlements from retailers, who will 
otherwise face expensive litigation over whether they knew that the 
design was infringing, and were thus, by dealing with a known 
infringer, inducing or colluding in infringement. 

It will be very difficult for questions of a retailer's or distributor's 
knowledge of potential infringement to be settled on any sort of a 
preliminary motion. Facing the risk of a full-blown trial on their 
liability, retailers and distributors are likely to resort to the same 
defense as manufacturers and importers - they will demand 
indemnification, which, as described above, will distort the market. 

For these reasons, we believe that the end result of the IDPPPA 
could be less consumer choice, fewer opportunities for young 
designers and small firms to break into the industry, and reduced 
prospects for growth in the American fashion industry 


Conclusion 

The fashion industry thrives by rapidly creating new designs. Via 
this continuous re-definition of what is "in style," the industry sparks 
demand by consumers for new apparel. Clothing designs rarely 
improve over time — they simply change. That simple fact is essential 
to understanding why the fashion industry can perform so well 
despite extensive copying. The longstanding American approach of 
refraining from regulating fashion designs also permits many apparel 
items to be sold at lower prices than would be possible were 
copyright extended to apparel designs. To remain healthy, the 
fashion industry depends on open access to designs and the ability to 
create trends that interpret these designs. The industry has prospered 
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for decades despite the lack of design protection; we are very hesitant 
to interfere with such success. 

But we also fear that the IDPPPA may cause harm. Were it 
necessary to impose design protection rules to protect the American 
fashion industry, we would support amending the U.S. Code for the 
first time in our history to include fashion design. But our research 
suggests that it is not necessary, that we have had the right rule for 
the past two centuries, and that Congress should be content to leave 
the industry to get on with the business of creating innovative new 
fashions. 

Thank you. 


Prof. Kal Raustiala 

Prof. Christopher Sprigman 
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Mr. Goodlatte. Thank you, Professor Sprigman. 
We will now turn to Mr. Courtney. 

Welcome. 
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TESTIMONY OF KURT COURTNEY, MANAGER, GOVERNMENT 
RELATIONS, AMERICAN APPAREL & FOOTWEAR ASSOCIATION 

Mr. Courtney. Thank you, Chairman Goodlatte, Ranking Mem- 
ber Watt, Ranking Member Conyers, and Members of the Sub- 
committee, for inviting the American Apparel & Footwear Associa- 
tion to testify today in support of the Innovative Design Protection 
and Piracy Prevention Act. 

My name is Kurt Courtney and I am manager of government re- 
lations for AAFA, where I work on a range of intellectual property 
rights issues for the apparel and footwear industry. My written 
statement goes into further detail about our members. But in sum- 
mary, AAFA’s collective membership represents the largest cross 
section of the fashion industry across all price points for consumers 
worldwide. Our industry accounts for more than 1 million U.S. em- 
ployees and more than $340 billion at retail each year. 

Ensuring strong protection of intellectual property has always 
been a key priority for AAFA and its member companies. Our 
members fight endlessly to protect their trademarks and brand 
names in the U.S. And throughout the world. It is with this in 
mind that we are pleased to appear before you today. 

Mr. Chairman, in 2006, you introduced the Design Piracy Prohi- 
bition Act, the DPP A, which sought to offer new copyright protec- 
tion for original fashion designs. As AAFA’s legal team evaluated 
the bill, we wholeheartedly understood the narrow problem the leg- 
islation was trying to solve, but we fundamentally disagreed with 
its overly broad definitions, which industry experts and legal coun- 
sel feared would have opened a Pandora’s box of litigation that 
would have been very detrimental to the industry. 

At that time, Mr. Chairman, we expressed these concerns to you 
and you challenged us to help develop a more targeted bill to pro- 
tect original fashion designs and not increase the prevalence of 
lawsuits in our industry. So we went to work. In conjunction with 
the Council of Fashion Designers of America, CFDA, we worked 
with your office and New York Senator Charles Schumer to develop 
the ID3PA. This legislation represents a targeted approach that 
will solve this narrow design piracy problem without exposing any 
innocent actor in the fashion industry to confusing rules and frivo- 
lous legal claims. 

Throughout the process, we realize that there were a number of 
misconceptions that had to be dismissed. 

First, many in the media, academia, and even in the industry 
continue to believe that the ID3PA addresses the much larger and 
more virulent problem of trademark counterfeiting. It does not. By 
copying both trademarks and their associated designs, whether 
those designs are original or not, trademark counterfeiters attempt 
to profit on the good names and reputations that our members 
have spent decades building with their customers. This practice is 
illegal worldwide and leads to billions of dollars in losses each 
years. It represents a major enforcement priority of the United 
States Government, as Customs and Border Protection recently re- 
ported that footwear, apparel, and fashion accessories — like hand- 
bags — were the first, third, and fourth most seized counterfeit 
items by value at our borders last year. 
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The second misconception arose concerning the relationship be- 
tween AAFA and CFDA. With our association’s initial opposition to 
the CFDA-supported DPPA, it lead many to believe that AAFA was 
protecting the copyists. As we have explained previously, CFDA 
and AAFA have many of the same members, and in many in- 
stances, CFDA designers often work directly with or license their 
brand name to one or more of our members. Neither association 
wanted to back legislation that would make it harder to design ap- 
parel and footwear or give lawyers a hand in the design process. 

Third, there remains a deep misconception about the scope of 
this legislation. And I want to be very clear on this point. The 
ID3PA will not cover everything in the fashion world. In fact, it 
will only cover those original articles which are so truly unique 
that they come closer to art than functionality. To put even a finer 
point on this, by definition, the bill states that nothing in the pub- 
lic domain, which is the collective works of thousands of years of 
fashion history, can be protected under this bill. 

Fourth, very few companies will have to worry about possible ac- 
cusations of infringements. To infringe an article must, among 
other things, be substantially identical to an original article. The 
substantially identical standard is tighter than what had appeared 
in the ID3PA and is defined as so close in appearance that it would 
likely be mistaken for the original. While the substantially iden- 
tical standard may be easily met for basic garments — the blue 
jeans or underwear in your dresser — it is a very high threshold 
when compared against never-before-seen fashion articles discussed 
above. 

We address a fifth misconception, that the new legislation will 
lead to frivolous lawsuits. The ID3PA includes a heightened plead- 
ing process where the burden falls entirely on the plaintiff to plead 
with particularity before any legal action can commence. And in 
that pleading, the plaintiff must show, number one, facts that his 
or her design is original; number two, that the potential defend- 
ant’s design is substantially identical to his or her design; and 
number three, facts showing that the defendant had some access 
to the design and must have seen it before making the infringing 
design. 

In closing, AAFA believes the ID3PA provides a targeted fix to 
the narrow design piracy problem. The legislation provides design- 
ers with a clear and easily understandable framework so they can 
enforce their own original designs. At the same time, it contains 
multiple protections to ensure that those same designers can seek 
inspiration and harness fashion trends without the chilling effect 
of frivolous lawsuits. 

I want to thank you again for the opportunity for allowing me 
to testimony today, and I look forward to answering any questions. 

[The prepared statement of Mr. Courtney follows:] 

Prepared Statement of Kurt Courtney, Manager, Government Relations, 
American Apparel & Footwear Association 

Thank you. Chairman Goodlatte, Ranking Member Watt and members of the sub- 
committee for inviting the American Apparel & Footwear Association (AAFA) to tes- 
tify today in support of the Innovative Design Protection and Piracy Prevention Act 
or ID3PA. 
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My name is Kurt Courtney, and I am Manager of Government Relations for 
AAFA, where I work on a range of intellectual property rights issues for the apparel 
and footwear industry. 

Our membership includes some of the most recognizable apparel and footwear 
brands serving virtually every market segment — ranging from haute couture to 
mass market. Our membership includes a diverse group, including some of the larg- 
est and some of the smallest companies in the industry. They are located in many 
states, including a number of traditional manufacturing hubs in New York, Los An- 
geles, the North East and the Southeast. Our members employ thousands of design- 
ers across the United States. Collectively, AAFA’s membership represents the larg- 
est cross section of the fashion industry across all price points for consumers world- 
wide. Our industry accounts for more than one million U.S. employees and more 
than $340 billion at retail each year. 

Ensuring strong protection of intellectual property has always been a key priority 
for AAFA and its membership. Our members fight endlessly to protect their trade- 
marks and brand names in the U.S. and throughout the world. It is with this in 
mind that we are pleased to appear before you today. 

Mr. Chairman, in 2006, you introduced the Design Piracy Prohibition Act (DPPA), 
which sought to offer new copyright protection for original fashion designs. As 
AAEA’s legal team evaluated the bill, we wholeheartedly understood the narrow 
problem the legislation was trying to solve. But we fundamentally disagreed with 
its overly broad definitions, which industry experts and legal counsel feared would 
have opened a Pandora’s box of litigation that would have been detrimental to the 
industry. 

At that time, Mr. Chairman, we expressed these concerns to you and you chal- 
lenged us to help develop a more targeted bill to protect original fashion designs 
and not increase the prevalence of lawsuits in our industry. So we went to work. 
In conjunction with the Council of Fashion Designers of America (CFDA), we 
worked with your office and New York Senator Chuck Schumer to develop the Inno- 
vative Design Protection and Piracy Prevention Act. This legislation represents a tar- 
geted approach that will solve this narrow design piracy problem without exposing 
any innocent actor in the fashion industry to confusing rules and frivolous legal 
claims. 

Throughout the process, we realized that there were a number of misconceptions 
that had to be dismissed. 

First, many in the media, academia and even in the industry continue to believe 
that the ID3PA addresses the much larger, and more virulent problem of counter- 
feiting. It does not. By copying both trademarks and their associated designs 
(whether original or not), counterfeiters attempt to profit on the good names and 
reputations that our members have spent decades building with their customers. 
This practice is illegal worldwide and leads to billions of dollars in losses each year. 
It represents a major enforcement priority of the U.S Government, as Customs and 
Border Protection recently reported that footwear, apparel and accessories like 
handbags were the first, third and fourth most seized counterfeited items by value 
at our borders last year. 

I would note that the so-called “rogue website” legislation currently before the 
Senate and being separately developed in the House will help address one of the 
more onerous ways counterfeiters steal from legitimate companies — by establishing 
fake websites to fool consumers into thinking that they are buying legitimate prod- 
ucts. As we move forward on ID3PA, we look forward to continue working with you 
and your staff on this very important issue and other ways to combat counterfeiting. 

The second misconception arose concerning the relationship between AAFA and 
CFDA. With our association’s initial opposition to the CFDA-supported DPPA, it led 
many to believe that AAFA was protecting the cop 3 dsts. As we bave explained pre- 
viously, CFDA and AAFA have many of the same members and in many instances 
CFDA designers often work directly with or license their brand name to one or more 
of our members. Neither association wanted to back legislation that would make it 
harder to design apparel and footwear or give lawyers a hand in the design process. 

Third, there remains a deep misconception about the scope of the legislation. I 
want to be very clear on this point. ID3PA will not cover everything in the fashion 
world. In fact, it will cover only those original articles, which are so truly unique 
that they come closer to art than functionality. To put an even finer point on this, 
by definition, the bill states that nothing in the public domain — the collective works 
of thousands of years of fashion history — can be protected under this bill. 

Fourth, very few companies will have to worry about possible accusations of in- 
fringements. To infringe, an article must, among other things, be substantially iden- 
tical to an original article. The “substantially identical” standard is tighter than 
what had appeared in the DPPA and is defined as so close in appearance that it 
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would be likely mistaken for the original. While this “substantially identical” stand- 
ard may be easily met for many basic garments — the blue jeans or underwear in 
your dresser — it is a very high threshold when compared against never-before-seen 
fashion articles discussed above. 

We address a fifth misconception — that the new legislation will lead to frivolous 
lawsuits. ID3PA includes a heightened pleading process where the burden falls en- 
tirely on the plaintiff to plead with particularity before legal action can commence. 
In that pleading, the plaintiff must show: 

1) Facts that his/her design is original 

2) The potential defendant’s design is “suhstantially identical” to his/her design 

3) Facts stating that the defendant had some access to the design to have seen 
it, before making the infringing design 

A sixth misconception revolves around the lack of a searchable database. Frankly, 
we felt that a database — especially with the well documented problems associated 
with the Copyright Office — would only cause confusion. Searchable databases in use 
in other countries reveal registration for common items like plain white t-shirts. De- 
signers can still assert originality by including a symbol on the article and can work 
to enforce those claims, but only if they can meet the high threshold established by 
the three-part pleading process. 

In closing, AAFA believes the ID3PA provides a targeted fix to the narrow design 
piracy problem. The legislation provides designers with a clear and easily under- 
standable framework so they can enforce their own original designs. At the same 
time, it contains multiple protections to ensure that those same designers can seek 
inspiration and harness fashion trends without the chilling effect of frivolous law- 
suits. 

Thanks again for allowing me this opportunity to speak and I look forward to an- 
swering any questions. 


Mr. Goodlatte. Thank you, Mr. Courtney, for your very helpful 
testimony. We have since been advised that we may he extremely 
short of time. Votes may he called in a matter of 5 or 10 minutes. 
As a result of that. Ranking Member Watt and I have agreed to 
defer our questions. We’ll either submit them to you in writing, or 
if there is time at the end, we’ll come back to those. 

In light of that, we’ll recognize Members for 3 minutes a piece 
and see how many we can get through. We’ll begin the Vice-chair- 
man of the Committee, the gentleman from Arizona, Mr. Quayle. 

Mr. Quayle. Thank you, Mr. Chairman. 

Professor Sprigman, I was just trying to — in your testimony, you 
were talking about back in the 1920’s and 1930’s, there has always 
been copying, and there has always been complaining about copy- 
ing, yet the design community has continued to thrive. And trends 
become trends because of the copying. 

Now, in Mr. Hernandez’ testimony, he also stated that if you 
have, right now, because of the Internet and because of digital pho- 
tography, that within minutes or within hours after a runway show 
or a red carpet in Hollywood, that that design can actually be put 
into production overseas within a matter of hours and actually 
make it to the streets prior to the designer being able to get his 
or her design out there. So do you think that now is the time to 
be able to put that forth because of the changing with the tech- 
nology so that the designers can actually profit from their own de- 
signs? 

Mr. Sprigman. I think speed of copying hasn’t really changed 
very much in 20 years. So I think the fax machine really changed 
speed of copying. You could take a photograph at a runway show 
and you could fax it. I think the Internet makes photos from fash- 
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ion shows a bit more available. But within the industry — Women’s 
Wear Daily runs a lot of photos. These things have been available. 

The industry has a 6-month lead time. All right. So they have 
shows in the fall for apparel that’s going to hit the stores in the 
spring, and shows in the spring for apparel that’s going to hit the 
stores in the fall. If the speed of copying was really a worry, we 
would see some pressure on that 6-month lead time that the indus- 
try has. We don’t see it. The 6-month lead time has stayed. 

Can I have the slides up again? I would like to have the last 
slide up. 

Mr. Quayle. Actually, one other question. Mr. Courtney was 
stating that he believes that the concise definition in the new bill 
is actually very concise and won’t lead to frivolous lawsuits. But do 
you agree or disagree with that? Because in your opening state- 
ment, you were stating that you believe this is going to increase 
litigation. 

Mr. Sprigman. I disagree. Before I became an academic, I spent 
a long time as a lawyer. And I litigated a lot of intellectual prop- 
erty cases. The question in this bill is whether the garment that 
is the defendant’s garment is likely to be mistaken for the plain- 
tiffs garment. Most people who would be on a jury, most Federal 
judges, are not particularly attuned to fashion, not particularly in- 
terested in it. If a garment looks generally alike, I think in the run 
of cases likely to condemn it, we’ll get inconsistent verdicts. We’ll 
get lawsuits being threatened. We’ll get cease-and-desist letters. 
That is all going to, I think, redound to the detriment of the young 
designer, the new designer, who doesn’t have the money to fight 
this. 

Wells Fargo Bank recently, which loans a lot of money to the 
fashion industry, said in a statement a couple of weeks ago that 
they are worried about this bill because if this becomes law, they 
are going to have to check twice, they are going to have to check 
three times before they lend to a design firm that can’t indemnify 
them. And it is the small fry that can’t indemnify. So this will cre- 
ate barriers. 

Mr. Quayle. Thank you. 

Thank you, Mr. Chairman. 

Mr. Goodlatte. The Ranking Member of the full Committee, 
Mr. Conyers, is recognized for 3 minutes. 

Mr. Conyers. I want to beginning by thanking both you and Mr. 
Watt, Mr. Chairman, for your expediency in allowing us to question 
our witnesses. This is fascinating stuff here. 

The passion of Mr. Hernandez can’t be undervalued. 

I don’t agree with you, but you are very impressive in your testi- 
mony. 

What I am trying to find out is things are really going along. 
This is a booming industry right now. And I just want to ask Pro- 
fessor Sprigman, what other mischief might inadvertently be pro- 
duced if this bill were to become law, sir? 

Mr. Sprigman. I want to show you an example. Could I have a 
picture of those handbags up, please? It is a slide with two hand- 
bags on it. This is the mischief that I am worried about. 

So on the left, you have the Proenza Schouler PS 1 bag. This is 
the bag Mr. Hernandez talked about. On the right, you have the 
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Mulberry Alexa. The Mulberry Alexa appeared on the market be- 
fore the Proenza Schouler PS 1. So, Mr. Hernandez says, Well, I 
create out of nothing. No. No one in the fashion industry creates 
out of nothing. People in the fashion industry create out of what 
happened in the past. 

The Proenza Schouler PS 1 has some substantial similarities to 
the Mulberry Alexa. I think in a world in which the ID3PA had 
been law, when the Proenza Schouler PS 1 came out, I think Mr. 
Hernandez could have found himself on the receiving end of a 
cease-and-desist letter. This is what I worry about. 

When I look at these bags, I see differences. I see a lovely bag 
being made by Proenza Schouler that was hot because it was very 
attractive. But a copyright plaintiffs lawyer is going to see a poten- 
tial settlement. And this is what I worry about. 

There’s some wedding dresses as well. Could you show those 
wedding dresses? 

Mr. Conyers. As they say in our community, I get your drift. 

Mr. Sprigman. I’ll leave it there. 

Mr. Conyers. I am with you. 

I want to compliment Professor Suk for her testimony. 

We are always glad, of course, to see Mr. Courtney. 

I yield back. 

Mr. Goodlatte. The gentleman from Pennsylvania, Mr. Marino, 
is recognized for 3 minutes. 

Mr. Marino. I have no questions. 

Mr. Goodlatte. Thank you. 

The gentlewoman from California, Ms. Lofgren, is recognized for 
3 minutes. 

Ms. Lofgren. Just one additional question for Professor 
Sprigman. You have been very clear about the amount of litigation 
that could result. And what we want to do is take steps to promote 
a healthy economy and creativity and the like. So we want to get 
this right. I am from Silicon Valley, and one of the issues that has 
been of concern there — if you are an IP, you know this — is the 
issue of trolls, where you have got rights that are assigned and the 
only — really, the only thing that some of these firms do is they buy 
it so they can litigate. Do you see the potential for that in this 
arena? 

Mr. Sprigman. I think the unfortunate truth here that is the 
ID3PA is going to give rise to copyright trolls. So think about it if 
you are a retailer. You can be held liable if you reasonably should 
have known that you are dealing in infringing garments. So the 
fashion industry puts out so many thousands of designs every year. 
This bill doesn’t create any kind of registry as a precondition for 
claiming protection. I could imagine a law firm going into business 
as a copyright troll, basically buying the right to litigate designs 
against department stores. And if you think about the department 
stores’ reaction to this, the idea of receiving a whole bunch of 
cease-and-desist letters every season, the department store’s reac- 
tion is going to be, I want indemnification. 

The big guys can live in that world. The little guys are going to 
be the ones that suffer in that world. That is what I am worried 
about — just raising the cost of doing business. If I thought that it 
was necessary to do this in order to get innovation in fashion, I 
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would say, Go for it. But we see a fashion industry that is about 
as innovative as it could be, and we see people at the high end of 
the industry raising their prices, profiting. There’s nothing to fix 
that I can see. 

Ms. Lofgren. It seems to me, and then I’ll stop, that there is a 
legitimate trademark issue, because if somebody thinks they are 
buying a high-end product that is really a cheap knockoff, that is 
a completely different issue than this one. 

Mr. Sprigman. That is fraud. 

Ms. Lofgren. That is fraud. 

Mr. Sprigman. We have a trademark law that helps in that case 
and, you know, enforce that. If people are defrauded, go after them. 

Ms. Lofgren. Thank you, Mr. Chairman. I will yield back. 

Mr. Goodlatte. Professor Suk, did you want to respond that 
that point about how this affects smaller designers? 

Ms. Suk. Yes, I did. Yes, thank you. I think that, for one thing, 
the new data that Professor Sprigman presented — first of all, ev- 
erything is in the interpretation. And I believe that Christopher 
Sprigman’s interpretation of that data is incorrect. 

I would have an alternative explanation. When you are seeing 
high prices at the high end going up, why are rising prices at the 
high end considered signs of health rather than signs of splitting 
consumers so that you have the midrange designers in direct com- 
petition with the lower-end companies? And so, therefore, those 
midrange companies are less able to compete, and so then you have 
got the higher-end designers raising their prices. 

So if you have a $500 dress that is going away because of com- 
petition from copyists, then what is left is the higher-priced 
dresses. And in many ways, if you see just the high end going up 
like that, it can be interpreted as a sign of producer desperation 
rather than a sign of health by those designers. So I think that the 
interpretation is definitely up for grabs. I think it would be really 
helpful to have Professor Sprigman’s data rather than just his in- 
terpretation. 

Mr. Goodlatte. Go ahead. 

Ms. Suk. As for the idea of different bags having similar looks 
and there being trolls, for many people who don’t know classical 
music, the difference between Bach and Handel, one piece of Ba- 
roque music is much like any other. It is true that for some people, 
whatever the industry, whether it is painting, whether it is books, 
poetry, you are going to have a problem that if you are not that 
attuned, you might think that it is all the same. But that is not 
unique to the fashion industry. There are meaningful differences 
between products that may look similar to some people. And it is 
because we care about innovation within this industry at the level 
of detail that the industry actually produces that we would have 
a law that says “substantially identical.” 

Mr. Goodlatte. Thank you. 

I want to get to the gentlewoman from Texas, Ms. Jackson Lee, 
for 3 minutes. 

Ms. Jackson Lee. Thank you very much, Mr. Chairman. 

And thank you to the Ranking Member for your courtesies ex- 
tended. 
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Mr. Hernandez — and thank you, I was delayed in another meet- 
ing on debt ceiling issues. But I come to this Subcommittee with 
a great passion about creating jobs. 

Tell me how important and how do you define your work as a 
property right, as something to be protected so that you can create 
jobs and you can have a product that is protected? 

Mr. Hernandez. Well, we employ about 50 designers at the mo- 
ment, who sort of design products all day, every day. We are hav- 
ing the problem at the moment where a lot of our designs are being 
copied on a much more accessible price point level. And I think an 
interesting thing, interesting point that is being brought up today 
is this whole point of designers raising their prices really high. 
That is not so much a function of margins as it is a function of us 
having to keep on pushing the design level and pushing further 
and further and kind of pushing design and getting a little more 
experimental and having to kind of push the design level further 
and further and that brings the price point up. 

Ms. Jackson Lee. And that’s because your product is stolen or 
redone or copied. 

I only have a short period of time. So I want to go to Professor 
Sprigman and just say that when we started out this in country, 
we copyrighted books and maps and charts. But we’ve moved pro- 
gressively on, for example, into technology and otherwise. So what 
would be the aversion to, as this property is being demeaned, to 
not move in that direction if we had protections for those very enti- 
ties of which you have just spoken? It is a valuable asset that fash- 
ion designers have. 

Mr. Sprigman. It’s a valuable asset. My only argument and I 
think it’s the argument that the Framers of our Constitution made, 
we have copyright, we have patent to promote the progress of use- 
ful arts and sciences. 

The fashion industry has been promoting progress in beautifully 
clothing Americans for a long time without any copyright protec- 
tions for its designs. Progress is being promoted through free com- 
petition. 

For reasons I explain in my academic work, the fashion industry 
doesn’t depend on property rights as the engine of innovation. 

Ms. Jackson Lee. But change has come about, has it not? Paint- 
ings now are protected, and otherwise. 

Mr. Chairman, I’m going to yield back and just simply say I 
think we have a good product here, but I think we need take a 
great interest in the points the professor has made in protecting 
other elements. 

But we need to protect you, Mr. Hernandez. We want you to 
produce, produce, produce, create jobs, and be successful as an in- 
dustry. 

I yield back. 

Mr. Goodlatte. I thank the gentlewoman. 

We have about 5 minutes remaining in the vote that has been 
called. Does the gentleman — well. I’ll just ask one question. 

Mr. Hernandez, critics of fashion design protection argue that all 
fashion is derivative of something that came before it. They believe 
that unfettered copying actually drives fashion cycles and results 
in more creativity. So, two questions. Is that how it works? And to 
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the extent that it is, is that fair? And tell us how that connects to 
your own 

Mr. Hernandez. I think, historically, most artists and designers 
are obviously inspired by history and things that have happened 
before that. I don’t think anyone is sort of speaking about that 
being a problem. I think that is a normal thing that happens 
amongst artists and designers. 

I think the problem is in someone copying, stitch for stitch, what 
you have already created. There is a difference and a very big dif- 
ference between being inspired by something and copying some- 
thing. And I think what has happened in the modern world is the 
advent of the Internet, as opposed the advent of the fax machine, 
for example, is that there’s Web sites now where you get a runway 
show, and they can literally zoom in to the garment front and back, 
copy stitch for stitch, and pretty much print it and make it in a 
couple days flat and ship it before we ourselves can even take or- 
ders on the product. 

And I think that’s something that’s happened in the last 10 years 
that has changed the game 100 percent. The protection hasn’t 
caught up to the level of technology. There’s been sort of a dis- 
connect there. Before, it was a little more — we were a little bit 
more protected in terms of the product wasn’t as visible to so many 
people from such an early stage. Now it is. 

Mr. Goodlatte. Thank you. Mr. Courtney, you believe that this 
bill has been substantially changed and improved to address it in 
the manner that Mr. Hernandez describes, maybe not literally 
stitch for stitch, but very close to that, in order to get the protec- 
tion of the bill, as opposed to just general ideas and general trends. 

Mr. Courtney. Yes, thank you, Mr. Chairman. 

The thing to remember, as I said in my testimony, this is not in- 
tended to cover that anything that anyone is wearing right now in 
this room or anything that exists up until enactment of this bill. 
But we have to give designers the opportunity once this bill be- 
comes law to, if they can meet the very tight definitions that are 
in the bill of originality, that is going to spur innovation. That is 
going to enable designers to come up with something that really is 
truly unique. If they are able to do that, then absolutely they 
should be able to get protection for that for 3 years. That is the 
reason why we are supporting this bill. We have eliminated as far 
as 

Mr. Goodlatte. I am going to cut you short because I want to 
give the gentleman from North Carolina the last word. 

Mr. Watt. Thank you, Mr. Chairman. 

Let me apologize to the witnesses and to the Chairman for being 
late. I got consumed with this debt ceiling stuff that we were in- 
volved in and just lost track of time. So I apologize because I feel 
responsible for holding — getting us in the time bind that we are in. 

Ms. Suk, Professor Suk, I think you probably won’t be able to re- 
spond to this, except in writing. I practiced law for a long time be- 
fore I got here, 22 years, and I am just trying to conceive of a set 
of jury instructions that you would give to 12 people sitting on a 
jury that defines clearly the distinction between inspired by — that 
is one term you used — and substantially identical. That is the other 
term you used. Could you give some thought to that at some point 
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and perhaps give me a written set of jury instructions? Because I 
think if we are going to respond to Professor Sprigman’s concern 
about increasing litigation, which could he a substantial deterrent 
to innovation — and I see that deterrence acting between small peo- 
ple like you, Mr. Hernandez, and large people who are already out 
there. I don’t want you tied up in protracted litigation against 
Louis Vuitton or whoever you are competing against. I guess you 
don’t compete against Louis Vuitton. Maybe you do. I don’t know. 
I don’t know enough about this industry. 

But that illustrates a point that I’m making because 12 people 
sitting on a jury are not going to know a darn thing about this in- 
dustry either. You know the distinctions, and the proof in a case 
is going to rely on 12 uneducated, unsophisticated design people 
making those kinds of distinctions. And unless that can clearly be 
drawn, you’re just going to have endless litigation about this. And 
that’s the concern I have. And that litigation will be more — could 
be more of a deterrent to innovation or bringing things to the mar- 
ket because you’ll be just afraid that you’re going to get into the 
middle of litigation about these things. 

So this can’t be resolved right now. Maybe I should ask both the 
professors to think about that and give me their thoughts about it 
in writing. That would be very helpful. 

Mr. Goodlatte. I thank the gentleman. And I thank all of the 
witnesses for their valuable testimony today. 

I apologize also for the Committee for the tightness of the time 
here, but we don’t control the action on the floor. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond as prompt- 
ly as they can so that their answers may be made a part of the 
record. Without objection, all Members will have 5 legislative days 
to submit any additional materials for inclusion in the record. 

With that, again, I thank the witnesses and the hearing is ad- 
journed. 

[Whereupon, at 11 a.m., the Subcommittee was adjourned.] 
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Response to Post-Hearing Questions from Lazaro Hernandez, 

Designer and Co-Founder, Proenza Schouler 

Questions of Chairman Bob Goodlatte 

1. H.R. 2511 requires that a copy be "substantially identical" to a protected 
design, and the bill defines this term as "so similar in appearance as to be 
likely to be mistaken for the protected design, and contains only those 
differences in construction or design which are merely trivial.” 

« Does this definition provide clarity to the courts and designers on what 

constitutes a design infringement? And how would a designer interpret 
this definition? 

I believe that it does provide clarity. The conjunction of the words "overall 
visual appearance” [to what it applies), "substantially identical” [how to 
define a copy)_and "not merely trivial" [how to avoid that pirates get 
around the definition) could hardly be clearer. 

• Does the discretion required to determine if a fashion design has been 
copied differ from the discretion courts use to decide whether paintings, 
songs, or other protected works have been copied? 

I do not know enough about laws surrounding other fields to give an 
educated answer to this question. 

2. In his testimony, Professor Sprigman argues that the cycle of innovation in 
fashion is "accelerated by the freedom to copy." H.R. 2511 would only protect 
a garment's "appearance as a whole," not specific elements like the shape of a 
button or the use of a floral applique. Is it necessary for apparel 
manufacturers to copy designs "stitch-for-stitch" to fuel the cycle of 
innovation? How does H.R. 2511 allow for borrowing and inspiration? Asa 
designer, how would you go about borrowing popular elements within the 
parameters established by H.R. 2511? 

It is absolutely not necessary to copy items stitch for stitch because that is not 
fueling innovation - that is theft. Thought is fueled and advanced by influence 
and inspiration, not parroting. One should consider where we would be with 
science, politics, and art if we only copied what others did and called it our 
own. The advancement of thought, creativity, and society benefits from 
creating something new from what already exists. 

As a designer, we are influenced by everything that we encounter in a sensory 
experience. We take those inspirations and create new based on our vision 
and perspective. If we were to take an existing idea and mimic it, we would 
be cheating ourselves, our craft, our peers, and our customers. If I may, 1 
would add that the argument that stealing is good for the country because by 
way of purchasing replacement it has a positive effect on consumption is both 
absurd and immoral. 
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Questions of Ranking Member Mel Watt 

3. Do new technologies such as high-resolution photography, the Internet, and 
manufacturing practices exacerbate the financial threat copying poses to the 
industry today? Are there other technologies that make design piracy more 
problematic today than in the past? Has the fashion market itself changed in 
ways that increase the need for design protection? 

The internet has forever changed the way society communicates, receives and 
delivers information, and understands others. Regarding fashion, historically 
magazines were the first to release images of new collections only a month or 
so before product was available in stores providing some protection of 
designs. Now, shows are broadcast in real time with close ups in high 
resolution with still images shortly following. Sites are dedicated to detailed 
zoomable imagery providing every detail to the public. This allows "copy 
cats" immediate access to designs and many of these "copy cats” are huge 
companies with very sophisticated resources. In many cases, they are able to 
have their unoriginal product in store before the actual original designs have 
arrived. 

Often times, these copies are not being sold to the targeted customer of the 
original designs; however, the uniqueness has now been defiled and the 
product becomes common place and no longer is appealing. That product no 
longer warrants the original price tag. Example; mother buys a designer bag 
and daughter buys the knock off version. Mother no longer wants to buy 
another designer bag from that company. Sales are expected to set off 
sizeable development costs. These "copy cats” have circumvented all 
development costs adding to their profits while depriving designers the 
ability to recoup their costs. 

4. Professor Sprigman argues that the cycle of innovation in fashion is 
"accelerated by the freedom to copy." IDPPPA would only protect a garment's 
"appearance as a whole," not specific elements like the shape of a button or 
the use of a floral applique. Is it necessary for apparel manufacturers to copy 
designs "stitch-for-stitch" to fuel the cycle of innovation? How does the 
IDPPPA allow for borrowing and inspiration? How, as a designer, would you 
go about borrowing popular elements within the parameters established in 
IDPPPA? 


(same answer as question 2] 
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5. If H.R. 2511 becomes law, are there industry standards in place that would 
govern licensing negotiations between newly empowered upstart designers 
and the manufacturers and retailers such that the consumer will continue to 
have affordable options? 

There are no laws currently in place to protect designers from "copy cats." If 
a "copy cat” company is interested in issuing a designer's product at a lower 
price, many designers would be more than happy to license the rights for 
production. Such contractual licensing agreements do exist today, although 
they aren’t required by law, because many retailers want to do the right thing 
and license original fashion from designers. These arrangements can 
certainly serve as models for developing contractual agreements between 
designers, manufacturers and retailers. 

6. Will H.R. 2511 effectively address the threat from international thieves who 
copy and exploit the designs of young, emerging fashion designers? 

HR 2511 is the first step to protecting designers. I am not familiar with 
International Law to an extent allowing me to understand how, for example, 
the Chinese copy cat websites would be handled. 

7. The Retail Industry Leaders Association maintains that most major footwear 
and accessory retailers purchase much of the merchandise they sell from 
foreign sources and or import it themselves." What is the projected 
immediate impact of this legislation on jobs in this country? 

I believe HR 2511 would create more jobs in the US market because we would 
now be compelled to support local designers. These designers would be able 
to benefit economicaily from their efforts, thus growing their businesses 
enabling them to create jobs in the US. 
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Response to Post-Hearing Questions from Jeannie Suk, Professor of Law, 
Harvard Law School 

Response to Questions for the Record 

Jeannie Suk, Professor of Law, Harvard Law School and 
Scott Hemphill, Professor of Law, Columbia Law School 

House Committee on the Judiciary 
Subcommittee on Intellectual Property, Competition, and the Internet 

Hearing on H.R. 251 1, the Innovative Design Protection and Piracy Prevention Act 

August 15, 2011 


We would like to thank Chairman Goodlatte, Ranking Member Watt, and the 
Subcommittee for posing these Questions for the Record, and we are grateful for the 
opportunity to respond. 

We note that the answers provided below rely on research that we presented in C. 
Scott Hemphill & Jeannie Suk, The Jxiw, Cullure, and Economics of Fashion, 61 
Stanford Law Review 1 147 (2009), which Professor Suk submitted for the record along 
with her written testimony for the Hearing on H R. 2511 on July 15,2011. The full 
article can be accessed at http://ssrn,com/abstract=1323487. 


Question #1 

In his testimony, Mr. Hernandez pointed out that 85% of CFDA members are 
small businesses. How does the current legal system, devoid of enhanced intellectual 
property protection, affect them'^ How can enhanced intellectual property protection, such 
as H.R. 251 1, help small businesses grow and create more jobs? 

Response 

Small businesses are in a weak position under the current regime for several 
reasons. They usually do not have recognizable trademarks, nor do they qualify for trade 
dress protection. More important, many small businesses sell their products at a moderate 
rather than high price point. This makes them vulnerable to copyists because the 
consumer who might be able to reach for the moderate price of the product may opt for 
the less inexpensive knockoff instead. Luxury finns are already protected by the existing 
trademark and trade dress legal regime, brand investments, and the relatively small 
overlap between markets for the original and for the copy. Copyists’ products are 
therefore more likely to function as market substitutes for small designers’ products than 
for famous designers’ more expensive products. 

Enhanced intellectual property protection for fashion design gives the smaller 
firms, which are more vulnerable for the reasons mentioned above, a fighting chance. 
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That, in turn, is likely to conduce to the growth of small businesses. Though we are not in 
a position to estimate the number of jobs that may be created, we see no reason to think it 
would harm employment. In his testimony, Mr. Hernandez described how his own design 
firm, Proenza Schouler, was fortunate enough to grow from a company of three to a 
company of fifty in only five years, but also noted that this success is the exception rather 
than the rule, describing his numerous colleagues who fell victim to the harmful effects 
of design piracy.* H.R. 2511 would increase the chance that more small businesses that 
produce innovative designs will grow rather than perish, creating more jobs in the 
industry. 


Question #2 

H.R. 251 1 applies to “unique, distinguishable, non-trivial and non-utilitarian 
variationjs] over prior designs for similar types of articles.” In your opinion, how 
common are such designs? How much of the merchandise at an average retail chain fits 
this description? 

Response 

A small minority of merchandise currently on the market constitutes “unique, 
distinguishable, non-trivial and non-utilitarian variationjs] over prior designs,” and thus 
would be designs eligible for copyright protection under H.R 251 1. It is important to 
note, however, that protection applies only to designs that are made available after the 
bill’s enactment, not to merchandise currently available. The reward of copyright 
protection for designs that meet the Act’s standard would likely spur some innovative 
designers to attempt to meet that standard with some of their designs. These attempts in 
response to the new law may increase the percentage of such designs in the market, and 
thus increase the percentage of designs eligible for copyright protection. This would be a 
desirable result, as it would in effect mean an increase of design innovation in the fashion 
industry. Nevertheless, the standard under H R. 2511 is demanding. This fact, combined 
with the apparel industry’s usual tendency toward utility renders it unlikely that H.R. 

25 1 r s protections would ever be afforded to more than a selective minority of 
merchandise on the market. This is indeed the purpose of H.R. 25 1 1, to protect only those 
designs that are truly unique, and only from those copies that are true knockoffs. 


Question #3 

H R. 25 1 1 requires that a copy be “substantially identical” to a protected design, 
and the bill defines this term as “so similar in appearance as to be likely to be mistalcen 
for the protected design, and contains only those differences in construction or design 
which are merely trivial.” 


' Innovative Design Protection and Piracy Prevention Act: Hearing on H.R. 2511 Before the 
Subcoiimi. on Intellectual Property, Competition, and die Internet of the H. Conmi. on the Judiciary. 1 12th 
Cong. 1 (2011) (statement of Lazaro Hernandez, FashionDcsigner and Co-Founder, Proenza Schouler). 
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Does this definition provide clarity to the courts and designers on what constitutes 
a design infringement? And how would a designer interpret this definition? 

Does the discretion required to determine if a fashion design has been copied 
differ from the discretion courts use to decide whether paintings, songs, or other 
protected works have been copied? 

Response 

The “substantially identical” standard provides clarity to designers, would-be 
copyists, and courts. The definition of “substantially identical” inH.R. 2511 makes clear 
that a copy is infringing only if it is difficult to tell two designs apart in a side-by-side 
comparison. This is significantly more intuitive than the usual copyright infringement 
standard of substantial similarity. Thus we expect that designers will have less difficulty 
knowing what constitutes infringement than do their counterparts in the other arts. No 
written standard can provide perfect clarity, in advance, in all cases. This is a familiar 
problem in intellectual property, and indeed in all of law. The problem is analogous to the 
issues that arise as to substantial similarity in copyright law, or likelihood of confusion in 
trademark law. The level of clarity is certainly no worse with “substantially identical,” 
and indeed it is likely to be better. 

The infringement standard under H.R.251 1 is significantly narrower and clearer 
than the existing infringement standard for other works such as paintings, songs, or 
books. Since this new standard will be applied to a new medium, it will of course need to 
be interpreted by the courts The clear definition of the standard in the bill provides a 
workable standard for courts to interpret and apply. While the standard and the medium 
will be different, the discretion judges have in deciding infringement cases is comparable. 
However, because the standard is significantly narrower and clearer, and less ambiguous 
than substantial similarity, it is possible that judges will have less discretion than they 
have in current copyright infringement cases. 


Question #4 

In his written testimony (pages five through eight). Professor Sprigman cites data 
from the Bureau of Labor Statistics (“BLS”) governing the prices of women’s dresses 
and apparel as evidence that H R. 2511 is unnecessary. Please respond thoroughly to the 
points Professor Sprigman raises. How do you interpret the BLS data? 

Response 

Professor Sprigman’ s analysis does not rely directly on reported BLS price 
measures, but instead on a novel measure of his own construction that is based on 
unreported information collected by BLS personnel. Focusing on the prices of the most 
expensive 10% of women’s dresses in each month, from 1998 to the present. Professor 
Sprigman reports that his top 10% measure has more than doubled during the period, and 
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he interprets this rise in prices as a sign of health indicating that copyists have not harmed 
the producers of copied designs. 

For several reasons, we do not think this analysis provides significant assistance 
in evaluating H.R. 2511. The main theoretical claim, that a price rise indicates a lack of 
competition and absence of harm, is incorrect from the standpoint of economic theory. 
The empirical evidence, as an analysis of the likely effects of new protection for original 
designs, is of limited relevance and, at least in the form it has been presented so far, low 
reliability. We explain these problems in turn. 

Economic theory . Professor Sprigman argues that the increase in his top 10% 
measure demonstrates that copyists have not harmed the producers of copied designs. 

The underlying claim is that if copyists were harmed, we should not e.xpect a price rise 
over time in the price of the copied article.^ However, the claim is incorrect. To the 
contrary, a price increase is perfectly consistent with increased competition and harm to 
the copied producer. 

To demonstrate, let us suppose a producer often is faced with a range of 
customers. To simplify, let us assume there are two types of customers. Type 1 is willing 
to pay up to $200. Type 2 is willing to pay a higher price. Sometimes the producer finds a 
way to charge a different, higher price to the type 2 customers, but often this is 
impossible. In that event, particularly if there are relatively many type 1 customers, the 
producer may select the low price, $200, which allows it to serve both types of 
customers. 

But now let us imagine that a copyist charging an even lower price takes some of 
the business of the type 1 customers. In that case, the producer’s incentive to provide a 
low price is reduced, because some type 1 customers have split off and gone to the 
copyist. The producer might as well charge a high price, since it is primarily the type 2 
customers who are left to buy his products. The profits are lower, however, because 
volume is significantly less. 

This pattern occurs in the prescription drug industry. When generic drugs enter 
the market with a competing version of a brand-name drug, the brand-name firm actually 
raises its price. This price increase is not because the brand-name firni is benefitting from 
the entry of generics in the market. Far from it. The low-price generics are taking a 
substantial share of the market. The remaining brand-loyal customers, who are still 
willing to pay a high price, can be charged a high price. In other words, observing a price 
rise can be a sign of producer desperation, not health. 

Thus, we may see the producer charging the higher price, but not because the 
producer is flourishing. It may instead be that the producer is not doing as well as when 


' This conclusion seems inconsistent with Professor Sprigman’ s theoretical account of the fashion 
industiy, wliich relies on the presence of profit-reducing competition as a way, in liis view, to spur 
designers to make even more new designs than they otherwise would. 
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he charged $200 and served more customers. Thus, from the standpoint of economic 
theory, the key theoretical claim Professor Spiigman makes is unsupported. 

Relevance of the empirical measure. The top 10% measure is of limited interest 
for an analysis of H.R. 25 1 1, because it is under-inclusive and over-inclusive, relative to 
the articles that H.R. 25 1 1 aims to protect. 

The top 10% measure is under-inclusive. It contains the most expensive dresses, 
but the promotion of the most expensive dresses is not the object of HR. 2511. The bill 
aims to protect original design, at all price points. We are interested not only in the top 
10%, but also the next 10% — a group that is omitted from Professor Sprigman’s 
figures — and the deciles below that. An analysis suggesting that expensive dresses are 
profitable, or more or less so over time, does not provide much assistance in 
understanding how designers at a variety of price points are faring under the status quo, 
or, more important, how they would respond to increased protection. In other words. 
Professor Sprigman’s analysis simply misses many of the producers or products that are 
of greatest interest. 

The top 10% measure is also over-inclusive. It contains an indeterminate mix of 
relevant and irrelevant products, A policy analysis of H .R. 251 1 properly focuses on 
those articles that currently lack protection from copyists, but would be protected if H.R. 
251 1 is enacted. As discussed above, these are articles that lack protection from copying 
by other means, such as trademark or trade dress, brand image, and lu.xury materials. 
Some top 1 0% dresses fit these criteria, but many do not. Many top 1 0% dresses are 
luxury products that have little to fear from copyists. Thus, the top 10% measure to a 
substantial degree simply measures luxury articles, rather than original designs, and so 
changes in that measure are not very informative about the latter. 

Reliahilily of the empirical measure The over-inclusion also raises doubts about 
the reliability of the top 1 0% measure. The fraction of irrelevant products in the top 1 0% 
may have changed during the period under consideration, undercutting any effort to 
meaningfully interpret any price change over time. Put another way, the composition of 
the top 10% measure may have changed in ways not considered or accounted for in 
Professor Sprigman’s testimony. 

To demonstrate, let us suppose that in 1998 there were $200 dresses in the top 
10%, but by 2010 competition from copyists selling knockoffs destroyed many 
businesses producing $200 dresses. Then suppose that over the same period, $600 
dresses — different dresses less vulnerable to market-destroying copies — increasingly 
made up the top 1 0%. We would observe the same pattern in the data that Professor 
Sprigman finds, but the underlying reality and the implications would be quite different. 
That is, the same top 10% dresses are not increasing in price over time, but rather, 
different and higher-price dresses have taken their place in the top 10%. Our claim is not 
that this is what happened, but rather that the data analysis performed so far does not rule 
out alternative stories. 
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The construction of the top 10% measure makes it particularly likely that top 10% 
dresses in 1998 and top 10% dresses in 201 1 are not comparable. It is unclear whether the 
top 10% category follow s the changing prices of the same set of dresses over time, or 
simply reflects whatever the most expensive 10% of dresses happen to be at a particular 
time. The difference here is key. If the answer is the latter, Professor Sprigraan simply 
divided all the prices in a given period into ten buckets, then did the same thing for the 
next period, and so on. If that is what happened, then the top 10% in 1998 is not 
comparable to the top 10% in 2011. In that case, comparisons of the top 10% would be 
meaningless or misleading, because they would not be comparisons of the same things. 

The reliability of the analysis is also undercut by the absence of the usual 
elements of a full economic analysis. For example, the construction of the data has not 
been fully described, or subjected to the methodological evaluation of economically 
trained peers. No explanation has been offered for why one might expect a more than 
doubling in price. Nor has Professor Sprigman addressed basic issues with the use of 
BLS data, such as complications that arise when individual goods in the BLS dataset 
have a short lifespan, necessitating their replacement by BLS personnel with non- 
identical and often non-comparable substitutes. See Craig Brown & Anya Stockburger, 
Item Replacement and Quality Change in Apparel Price Indexes, Monthly Labor Review, 
Dec. 2006, pp. 35-45. To fully evaluate the claims, it would be necessary to have access, 
from Professor Sprigman or BLS, to the underlying “microdata” from which the top 10% 
measure and other deciles were constructed, in order to facilitate replication and 
evaluation of the results. 

In summary, there is reason for serious doubt about Professor Sprigman’s claims 
in the form they have been presented thus far. The theoretical account contains significant 
errors and omissions. The empirical measure is highly under- and over-inclusive, and 
appears to be unreliable in its present form. We would caution Members not to rely on 
these results in evaluating H R. 2511. 


Question 5 

Do new technologies such as high-resolution photography, the internet, and 
manufacturing practices exacerbate the financial threat copying poses to the industry 
today? Are there other technologies that make design piracy more problematic today than 
in the past? Has the fashion market itself changed in ways that increase the need for 
design protection? 

Response 

Design copying is not a new problem for U.S. designers. What has changed is not 
only the speed of copying, but the large scale and low cost at which rapid copies can be 
made. Today, a pattern can be based upon an Internet broadcast of a runway show and 
transmitted electronically to a low-cost contract manufacturer overseas. A gradual easing 
in import quotas, begun in 1995, has increased scale and thereby lowered overseas 


6 



Ill 


manufacturing costs. Electronic communications and express shipping ensure that 
prototypes and finished articles can be brought to market quickly. As a result, thousands 
of inexpensive copies of a new design can be produced, from start to finish, in weeks. 

The most striking consequence of low-cost, high-scale, rapid copying is not in 
beating an original to market, but in the ability to wait and see which designs succeed, 
and copy only those. Copyists can choose a target after retailers have made their buying 
decisions, or even after the product reaches stores, and customers have begun to buy the 
designs. Retailers and manufacturers exploit the resulting opportunity by selling copies 
at a discount to the original, but earn a profit thanks to lower unit costs and the avoided 
expense of design. New technologies including rapidity enabled by the Internet and low- 
cost, high-scale manufacturing, clearly do exacerbate the financial threat copying poses 
to designers, and make copying more harmful to designers than it was in the past. 

The recent emergence of “fast fashion” businesses that offer mass-produced on- 
trend clothing at low cost also increases the need for design protection. Fast-fashion 
businesses that engage in knocking off designs work to the detriment of newer designers 
who are often in direct competition with their copyists. A luxury product that retails for 
thousands rather than hundreds of dollars is usually not in competition with a cheap 
knockoff sold at Forever 21 . On the other hand, a new designer’s several hundred dollar 
product may be within the reach of many fast-fashion consumers who might well opt for 
the cheaper Icnockoff, if given the option. This direct competition from fast fashion 
copyists creates the most harm for new designers who sell products that are less 
expensive than their luxury counterparts. The current lack of design protection leads to a 
skew toward incumbents, luxury, and brands, rather than toward design innovation in the 
fashion industry. Design protection would help lower the hurdles fast fashion copyists 
place in a new designer’s path. 

Finally, the proliferation of the online marketplace increases opportunities for 
copyists, as detailed images and descriptions of products available for purchase can be 
copied directly from retailers’ websites. The shift in retail fashion businesses to online 
sales increases the ease of copyists’ access to original designs. It also makes competition 
by copyists, who make knockoffs available for sale online, more effective and difficult 
for designers of originals to overcome. The consumer can now just as easily shop for the 
knockoff as for the original and decide to purchase the cheaper product, without the 
trouble of leaving his desk. In a world of increasingly online shopping, Icnockoffs pose a 
more serious competitive threat to designers than in the past. 


Question #6 

If H.R. 25 1 1 becomes law, are there industry standards in place that would govern 
licensing agreements between newly empowered upstart designers and the manufacturers 
and retailers such that the consumer would continue to have affordable options? 
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Response 

The consumer’s access to affordable clothing options that do not knock off other 
designers’ work would remain unchanged. If H.R, 25 1 1 becomes law, upstart designers 
would be newly empowered against copyists. Those who want to make and sell 
substantially identical copies of their original designs under the three-year copyright term 
would need to obtain licenses. Although currently such licenses are not required, 
industry practices in place now operate to enable manufacturers and retailers to contract 
with designers whose designs and services they want to use. Most manufacturers and 
retailers, most of the time, work with designers without unauthorized copying of their 
work. Licensing arrangements currently operating, for example between famous 
designers and low-cost retailers, would serve as ready templates for licensing 
arrangements between newly empowered upstart designers and low-cost retailers. H.R. 

25 1 1 would encourage such licensing arrangements, and result in the affordable 
availability of upstart designers’ designs. 

There is no reason to think such licensing arrangements would not be routinely 
reached under H.R. 251 1, or that H.R. 251 1 would pose obstacles to such licensing 
arrangements. Professor Sprigman speculated in his testimony that retailers and 
manufacturers entering such licensing contracts will always require designers to 
indemnify them against liability that H.R. 2511 makes possible, that only established 
designers will be able to afford to indemnify, and that as a result, licensing deals between 
retailers and upstart designers would not be reached, making upstart designers worse off. 
To evaluate this claim, we must ask whether in other industries (music, movies, books) in 
which creative work is currently protected by copyright law and distributors of infringing 
copies are potentially liable, upstart artists and creators are systematically crushed by 
distributors’ demands of indemnification. We are aware of no evidence that protecting 
those creative artists with copyright law has had this particular effect on upstart artists’ 
ability to enter licensing agreements with distributors of their work. Nor have we seen 
evidence that the existence of copyright protection has disadvantaged newer artists 
relative to established ones in this particular way. We observe that the distributor’s 
interest in indemnification does not routinely outweigh the distributor’s interest in 
obtaining licenses from creators of original work. There is no reason to assume that 
retailers and manufacturers of fashion designs would behave differently. 

To the contrary, H R. 2511 levels the playing field between upstart and 
established designers by creating the need for retailers and manufacturers to obtain 
licenses from upstart designers before making and selling infringing copies of original 
designs. Currently, upstart designers are at a severe disadvantage relative to established 
designers who have the benefit of trademark protection and advertising that promotes 
their brand image. Upstart designers have only their designs, which are currently 
unprotected from copying. Empowering designers with copyright protection for their 
original designs improves upstart designers’ bargaining position rather than weakens it. 
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Question #7 

Will H.R. 2511 effectively address the threat from international thieves who copy 
and exploit the designs of young, emerging fashion designers? 

Response 

H R. 2511 prevents the sale and distribution of illegal copies in the U.S. market. 

It imposes liability for selling, offering to sell, advertising, making, having made, or 
importing any infringing article. This liability means that, even if a foreign business 
infringed a designer’s work, no one could import the resulting product or sell it in the 
U.S. without incurring liability under the Act. Thus H.R. 25 1 1 offers protection against 
international copyists by prohibiting the importing of infringing copies, wherever made, 
in the U.S. market. 

Of course, U.S. consumers could buy knockoffs in countries where fashion design 
is not given intellectual property protection. This particular threat, though, is limited. 

H.R. 251 1 could not prevent foreign businesses from selling infringing copies of 
designs in a country that lacks design protection laws. Such territorial limitation is a 
shortcoming of all intellectual property laws. 


Question #8 

Please provide a sample jury instruction detailing how a Juiy would determine 
whether a product is “substantially identical” and thus covered under this bill. 

Response 

Below we provide a sample jury instruction that would detail how a jury would 
determine whether an alleged copy is “substantially identical” and thus infringes a 
protected design. The instruction is adapted from American Bar Association, Model Jury 
Instructions: Copyright, Trademark, and Trade Dress Litigation (Todd S. Holbrook & 
Alan Nathan Harris eds., 2008), which contains jury instructions for ordinary copyright 
infringement. 

We believe it will be far easier for juries to grasp copyright infringement of a 
fashion design than infringement in current copyright and other intellectual property 
contexts. Juries are routinely asked to determine infringement in cases involving 
complicated or specialized sciences and arts in which they often do not have knowledge 
or experience. Fashion, however, is a context in which every juror has some loiowledge 
and experience, because every person shops for, chooses, and wears clothing. Fashion is 
therefore more universal and accessible to an ordinary person’s experience and judgment 
than many other intellectual property matters that jurors are expected to evaluate. For 
this reason, along with the narrowness and clarity of the “substantially identical” 
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standard, we expect that juries will be more comfortable determining infringement of 
fashion designs than, say, novels, symphonies, or drug patents. 

Sample Jury Instruction: 

If you conclude that plaintiff has proven, whether by direct or circumstantial 
evidence, that defendant has copied matter from plaintiff s fashion design, you must then 
determine whether the matter copied is sufficient to constitute infringement. You should 
find infringement if the overall visual appearance of defendant’s design as a whole, as 
viewed by an ordinary reasonable observer, is “substantially identical” to plaintiff s 
design. You should not find infringement if matter from plaintiff s work has been copied 
but the resulting design is not substantially identical. 

You should determine that defendant’s design is “substantially identical” if you 
find that it is “so similar in appearance as to be likely to be mistaken for the protected 
design, and contains only those differences in construction or design which are merely 
trivial.” If you think an ordinary reasonable observer would likely mistake one design for 
the other when the two are side-by-side, then you should find the two items are 
substantially identical. Even if there are similarities in appearance between the two, you 
should not find they are “substantially identical” if an ordinary reasonable observer is 
unlikely to mistake one design for the other. 

Substantially identical does not mean actually identical. In order for you to find 
infringement, it is not necessary to find that the two items are actually identical. If you 
notice differences in construction or design between the two items, you should find the 
items are “substantially identical” if those differences are merely trivial. If, however, the 
differences you notice are not merely trivial, you should find that the two items are not 
substantially identical. It is a defense to infringement that defendant’s work contains non- 
trivial differences. 

You should determine that the differences between the items are trivial if they do 
not affect the likelihood that an ordinary reasonable observer would mistake one design 
for the other. 


Question #9 

The Retail Industry Leaders Association maintains that “most major apparel, 
footwear and accessory retailers purchase much of the merchandise they sell from foreign 
sources and/or import it themselves.” What is the projected immediate impact of this 
legislation on jobs in this country? 

Response 

We do not see reason to expect a large shift in employment as a result of 
enactment of H.R. 251 1. As discussed above, the enactment of H R. 2511 would be a 
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positive development for the nurturing of small businesses, widely thought to be a key 
driver of employment growth in the United States, It is possible to anticipate that more 
protection for new design might afford increased employment opportunities for 
designers. As for manufacturing, the large share of manufacturing that currently takes 
place overseas is likely to remain so, although we lack a basis for confident prediction on 
this point. 
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Response to Post-Hearing Questions from Christopher Sprigman, Professor of Law, 
University of Virginia School of Law 


COMMENTS OF PROF. KAF RAUSTIAFA 


Unitwrsity of California at Los Angeles School of Law 


4M, PROF. CHRISTOPHER SPRIGMAN 


Unlversily of Virginia School of Law 


Re: Innovative Design Protection and Piracy Prevention 

Act 

Submitted Aug. 16, 2011 to the Committee on the Judiciary, 
U.S. House of Representatives, 

Subcommittee on Intellectual Property, Competition and the Internet 
In Response to the 

Questions for the Record Submitted by Ranking Member 

Mel Watt 


We submit this document in response to the Questions for the Record 
submitted by Ranking Member Mel Watt. For the reader’s convenience, we 
have reproduced each of Rep. W att's questions, followed by our response. If 
anvr of the Committee’s members have additional questions, we would be 
pleased to respond to them. Thank you. 


Question No. 1 

Prof. Sprigman, you argue that the cycle of innovation in fashion is 
“accelerated by the freedom to copy.” IDPPPA would only protect a 
garment’s “appearance as a whole,” not specific elements like the shape of 
a button or the use of a floral ap[)li<p]e. Is it necessary for apparel 
manufacturers to copy^ designs “stitch-for-stitch” in order to fuel the 
cycle of innovation? How does the IDPPPA allow for borrow ing and 
inspiration? If you were a designer, would you go about borrowing 
popular elements within the parameters established in IDPPPA? 
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■Response 

We camiol know lor sure, bul we do nol Joelieve il is necessary lor designs 
to be copied stitcb-by-stitcb for imitation to fnel tbe cycle of innovation. 
It is vital, however, that designers be able to mimic overall designs so 
that a) trends can emerge and b) those trends and designs can spread and 
then, eventually, fall out of fashion. These processes create the incentive 
to innovate in the fashion indnstry that works so well today. 

The proponents of the IDPPPA say that they are banning oidy “stitch- 
hy-stitch” copies. We disagree with this characterization as a practical 
matter; in onr view, it ignores the reality of Ameriean-sty le litigation and 
the disparity of resources between large and small players in the fashion 
industry. We have little doubt that, if enacted, the IDPPPA will have a 
chilling effect on the industry that will discourage not just stitch-hy- 
stitch copy ing, hut a wide range of appropriation that currently helps the 
industry thi’ive. This is so for at least two reasons. 

First, the IDPPPA’s proposed ‘"snhstantially identical” standard of 
liability does not clearly ban onh^ stitch-by-stitch copies. The wording of 
the standard allows for the possibility - and, in our view, the strong 
likelihood — that liability may he extended to garments that are similar in 
the way' that “inspired-hy” designs typically are, even if the degree of 
similarly^ falls well short of “stitch-hy^-stitch.” More importantly, 
although Congress may intend to enact a very narrow standard of 
liability, once the IDPPPA reaches the courts, that standard will almost 
certainly expand to reach a range of “inspired-by” designs that Congress 
never intended to ban. 

For ev idence supporting om' view, one needs to look no further than the 
law of trademark, where an analogous standard of liability, intended by^ 
Congress to be narrow, has expanded markedly in the courts. Current 
U.S. trademark law limits criminal trademark liability' to the use of 
marks that are ‘“identical with, or snhstantially indistinguishable from”, 
a registered ti-ademark. See 18 U.S.C. § 2,320 {e){ I ){a){ii). This standard is 
similar to that proposed in the IDPPPA. And yet, defendants have been 
charged — and indeed have been convicted and sent to prison — in cases 
involving the use of marks that appear to be quite different from the 
registered marks that defendants are said to have eoimterfeited. 
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One recenl example is U.S. v. Lam.* in LhaL case, deiendaiiLs were 
charged with eonnterteiting Lonis Vnitton’s famons "‘LV” mark. 
Defendant’s “TA” mark was, however, readily distingnishable — not least 
(but not onltr) because it used a different letter, and there was no evidence 
that defendant’s “LY” was likely to be mistaken for Louis Vuitton’s 


“LV”. 


The jury' in U.S. v. Lam acquitted defendants on the “LY” mark. They 
convicted them, however, on the “Marco Plaid”, which, prosecutors 
charged, was “identical with, or suhstantially indistinguishahle from” 
Burberry'’s registered “classic plaid” mark. And yet in this instance as 
well, the two marks were very' different. The Burberry' classic plaid has 
white stripes in both the vertical and horizontal direction. But the Marco 
plaid has no vertical white stripe. And the Marco plaid included a 
picture, repeated at regular intervals, of a knight on a horse. There was 
no such figure on Burbcrry'’s registered plaid. The jury nonetheless 
conyicted defendants of criminally' counterfeiting this mark, finding that 
the very different mark produced and distributed by defendants on 
handbags and other accessories was “identical with, or substantially 
indistinguishable from” the registered Burherry mark. 

Cases like L.S. y. Tjam should caution Congress against the TDPPPA. 

The lesson is that iio matter how carefully Congress attempts to limit 
liability for fashion copies — no matter how hard Congress works to focus 
the statute’s prohihition on stitch-hy-stitch copies and not “inspired-hy” 
designs — litigants, courts and juries will tend to ignore these limitations 
and will instead apply their (v ery' different) intuitions about what is fair 
and unfair in the fashion industry'. This all suggests that in the context of 
the IDPPPA, Congress cannot depend on precisely-delimited standards 
to limit liability . Legal standards are only words on a page. They do not 
enforce themselves, and, in this context, experience strongly suggests 
they' are unlikely to survive the crucible of litigants, juries and judges. 
The test of “substantially identical ’ is therefore likely', in practice, to 
result in condemnation ol designs that are merely similar. This is exactly 
what the proponents of the IDPPPA claim they don’t want." 


^ tine of ii.s (Sprigmaii) served as an expert witness for defendants in that case. 

^ U.S. V'. Tarn prov'ides another example of how' Congress’s attempts to constrain 
liahility' through the nse of narrowly'-crafted definitions can he circumvented in the 
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There is a second reason why ihe IDPPPA’s "'subsLanLially idenlical'' 
standard will deter mneh more than *‘stitch-by-stiteh” copying. [No 
matter how Congress attempts to narrow liability. Congress cannot 
control the ways in which some fashion firms — especially the wealthier 
ones — vv ill use ihe IDPPPA Lo LhreaLen rivals. Designers with llie means 
Lo do so will hire skilled lawyers Lo send cease-and-desisL lelLers. The 
IDPPPA does not guaranlee — and iL could noL — ihal lawyers will 
threaten suit only in instances where there is a ‘^substantially identiear’ 
copy. Tn many eases, even where an ultimate finding of liability seems 
unlikely, the IDPPPA will simply be used as a weapon — with anti- 
competitive results. Introducing more legal rules and expensive lawyers 
inlo Lhe fashion indusLry’s innovaLion process will, almosL inevilably, 
give larger firms a weapon to use against iipstart rivals. The mere ability 
to threaten suit — and to force those targeted to spend a lot of money if 
they want to defend themselves - will empower large firms to use their 
weallli and size againsL compelilors. Thai canuoL be good for young 
designers, small fashion firms, compelilion, or consumers. 

For lliese reasons, we believe llial lhe IDPPPA is very likely Lo inLerfere 
with the fashion industry’s well-functioning culture of borrowing. 


process of liLigdLion. In Lhe sLdLuLe esLablisliing criminal penallies for trademark 
counLerfeiting;, Congress made clear tliaL liabdiLy is limited Lo insLaiices where the 
goveriimeiiL proves beyond a reasonable doubt that the defendant has used a 
“^spurious” mark that is “identical w'itli, or substantially indistinguishable from'’ a 
registered mark, 18 U.S.C. § 2320(e), and that the defendant's use of the identical or 
subsLaiiLially indistinguishable mark '^‘is likely Lo cause confusion, Lo cause misLake, or 
to deceive.’’ 18 U.S.C. § 2320(a). The statute makes clear that these are separate 
elements of the criminal charge (they are located in separate subsections of the 
sLaLuLe), and that the government must prove both. Despite this, in several recent 
couiiLerfeiLing cases including U.S. v. Lam, the goveriimeiiL has argued — successfully 
— that once it proves that the delendanL has used a spurious mark, courts and juries 
may presume that consumers will be deceived, and therefore it need offer no 
iudej)eudeut proof that consumers actually ivere ileceived. I-mler this theory, a 
defendant could be jailed for selling a w'allet that uses a registered mark — say^ the 
Gucci S(juare G — even if the wallet has the word '"FAKE” stitched into it iu large, 
clearly visible letters spread over the entire article. This is clearly' not what Congress 
intended — the statute explicitly' limits criminal liability to instances where the 
government can show some likelihood of consumer confusion — but courts have 
accej)ted the government’s argument. Congress’s careful limitation of criminal 
trademark liability' has thereby been, to a great extent, subverted. 
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inspiralion, and innovalion in a way llial will create more harm than 
good. Designers, mannfactni’ers, disti’ilmtors, and I’etailers will attempt 
to deal with the risk of liahility under the TDPPPA hy hiring lawyers — 
this is an expense which the larger players will be far better placed to 
bear, which lilts the playing field against young designers and small Urnis 
and will also raise ihe cost of production. In sum, we foresee no henefils 
lo designers, manufacturers, retailers, dislribulors, or consumers. (We do 
see a benefit to one group — lawyers.) The IDPPPA will slow the 
industry’s innovation cycle, and oblige consumers to pay more for 
clothes. 


Question No. 2 

Tf TT.R. 2,51 1 becomes law, are there industry standards in place that 
w’oidd govern licensing negotiations between newly empowered upstart 
designers and the manufacturers and retailers such that the consumer will 
continue to have affordable options? 

Response 

W e are not aware of any industry standards that w ould help facilitate 
licensing transactions, and indeed we doubt that any such standards 
w ould arise. The fashion industry is huge, with many hundreds of firms 
competing in every segment of the L.S. and global market. Iiidustiw 
standards arise more readily in settings w here a relatively small iiumher 
of powerful firms are able to set rules that govern some form of 
“slandardized” business dealing. Rul there is, al present, no small group 
of leading firms in the fashion industry that appears to have the power to 
set standards for the industry as a whole. (This is a good thing — the 
fashion industry is vigorously competitive, w hich benefits consumers in 
terms of both the diversity of clothing on offer and its relatively low', and 
generally declining, price.) Additionally, licensing transactions in the 
fashion industry are unlikelv, in our view, ever to he standardized. The 
features soiight to he licensed, and their likely value over the broad range 
of different types of garments at different price points, w ould vary so 
subslanlially lhal agreemenl on a generally -applicable schedule of 
licensing fees would be, in our view, nearly impossible. 
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For Lhese reasons, we ihiiik il is risky lor Congress Lo counL on volunLary 
Meensiiig transactions to soften the harmfni effects of the I DPPP A. 


Question No. 3 

Please provide a sample jury instrnetion detailing how" a jury wonld 
determine whether a product is “substantialhr identical” and thus 
covered under this bill. 

Response 

For a jurtr instruction to be helpful in this context, it must educate the 
jury about the meaning of the IDPPPA’s governing legal standards and 
how to apply them, all without undue risk of confusing or misleading a 
group of citizens who arc expert neither in the law or the business of 
fashion. In the case of the IDPPPA, w e arc unable to formulate any JurY 
instruction w hich, in our view, is likely to achieve both goals. In 
particular, we do not believe that a jury could he instructed in a way that 
w ould ensure that only ‘“stitch-by-stitch” copies w ould provide a basis for 
liability. In our view, any instrimtion sufficient to advise a jury of the 
properly narrow' basis for liability w ould he so complex as to pose an 
unreasonable risk of jury confusion. 

To understand why we believe that an effective but non-confusing jury 
instruction would he so diflicult or even impossible to craft, it is helpful 
to consitler what a jiiry insti’uction woidd have to do in order to provide 
enough information to the jury to avoid the obvious dangers of abuse 
that the IDPPPA presents. Any jury instruction, to he effective, must at 
least advise thej ury with regard to the following crucial factors; 

First, ihal ihe jury cannol find for the plairuijf unless the plainliff proves by 
a preponderance of the evidence that his or her design is truly original — that 
is, that it is different than anything seen before in fashion. 

The IDPPPA attempts to limit liability to cases w here a plaintiff 
presents a truly “original” design, but originality does not prove or 
disprove itself. The danger is that a plaintiff will simply claim originality , 
and that it will he left to the defendant to disprove it. It is important to 
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ensure lhal ihe plaiiuiff carries ihe burden ol' proof on Lhis poinl, and 
that the plaintiff must therefore come foi’ward with ade<p]ate evidence, in 
the form of credible expert testimony, establishing this element of the 
claim. If this instruction is not given, the jury will tend to shift the 
burden onto the defendant, who will be expected to offer evidence of 
some pre-existing similar design, and is likely to be condemned if he fails 
to offer such evidence. And such an outcome would raise the pressure on 
potential defendants to settle claims — even meritless ones — rather than 
spend the money necessary to defend against these claims in court. 

But there is a deeper problem. Even if the jury is properly instructed on 
the plaintiff s burden of proof, it is still at sea with regard to what 
conslilules “originality” in fashion design. There is no agreement on the 
meaning of this term within the fashion community — and that is not 
surprising, since so much of fashion creativity involves the appropriation 
and rccoiitcxtualizatioii of the past, and indeed, of the present. There is 
also no agreed-upon database that defines the “prior art” in fashion, and 
therefore no agreed-upon yardstick for measuring the newness of any 
current design, if the fashion community cannot agree on standards for 
defining what’s original, juries will be left without guidance. They will 
also be left without a meaningful way to assess the value of expert 
opinions on the question of originality . At its very core, the IDPPPA 
deploys a concept — “originality” - that in the fashion context will be 
confounding to a jury*. 

Second, that the jury cannot find for the plaintiff unless the plaintiff proves 
by a preponderance of the evidence that the defendant has copied from the 
plaintiff, and not merely produced a similar-appearing design independently. 

The IDPPPA limits liability^ to eases where the plaintiff proves that the 
defendant copied — no one intends to outlaw independent creation of a 
similar-looking design -- but again, the statute does not tell juries how to 
decide if the defendant actually did eopyr. The statute provides that a 
defendant's design may be “deemed” to have been eopied if it is 
substantially^ ideiitieal in overall appearaiiee to the plaintifT s design, but 
this formulation is unhelpful, and, in fact, is likely to mislead. In the 
context of fashion design, evidence of copying cannot simply be inferred 
from the designs’ similar appearance. The range of creativity' in the 
fashion industry is significantly restricted by^ the need to fit with hoth 
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currenL trends and the liunian i'orin. And because designers vvlio are not 
copying from one another are nonetheless responding to the same 
influences and trends, it’s not surprising that they produce similar- 
looking garments every day. Accordingly, even in cases where the 
defendant’s design looks very much like the plaintiff’s, a properjury 
instruction should make clear that the plaintiff must produce some direc t 
or circumstantial evidence of copying that is not based in mere similarity 
of appearance. That said, we strongly suspect that when presented with 
two very similar-looking designs, juries will listen to their (in this ease 
misleading) intuitions, and will determine that the defendant copied. We 
doubt that any jury' instruction, no matter how carefully' drawn or 
emphatically given, will have the power to prevent this. 

Third, llial ihe ju ry can riol f ind for the plairuijf un less llie I wo design s are 
either identical, in the literal sense of that ivord, or man ifest only those 
differences that are so entirely trivial that they would escape notice even upon 
close inspection. 

Without an instruction of this sort, juries will fall prey to the plaintiffs’ 
arguments that the defendants must he held liable if a typical shopper, 
who does not examine the garments closely', might mistake the 
defendant’s design for the plaiutifT s — even if the defendant’s design 
appears, on any' close examination, quite different. 

w e see this problem already' in trademark cases involving fashion goods. 
In U.S. V. Lam, for example, prosecutors argued that the defendant 
should he held criminally liable if an average shopper, who might 
examine the goods only at a distance, was likely' to mistake the 
defendant's marks for the plaintiff s. The judge cautioned the 
prosecutors against such an argument, and when they' persisted, they 
were eventually admonished. That said, we suspect that in the context of 
the IDPPPA, plaintiffs are likely to succeed with arguments like these. 

Th ese are three necessary' elements for any' ade<p]ate jury' charge in a ease 
under the IDPPPA. There are other elemeuts that we think are 
important if not necessary', but at this point we believe the point is made 
that any jury instruction that captures even the three points we’ve made 
would be too complex to he relied upon. And for that reason, we don’t 
believ'c that we could formulate an instruction that includes all these 
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elemenls, Jjul is simple enough i'or a jury lo i'ollow i'ailhl'ully . In any 
litigation under the I D PPPA, we anticipate that resources — the ability 
to spend on lawyers and witnesses — will have as much or even more to do 
with a litigant's chance of success as the underlying merits of the 
plaiulifFs claim. This is a formula lhal is likely Lo harm ihe fashion 
industry, not help it. 


Ones Lion No. 4 


The Retail Industry Leaders AssociaLiou maintains that “mosL major 
apparel, footwear and accessory retailers purchase much of the 
merchandise they sell from foreign sources and/or import it themselves.” 
What is the projected immediate impact of this legislation on jobs in this 
country? 

Response 

There are still substantial numbers of LS-hased jobs involved in the 
production of apparel. In California, for example, there are over 100,000 
jobs in the apjtarcl and textile field. Recent reporting in California 
Apparel News suggests that apparel job numbers in California arc 
actually rising as the cost of labor in offshore locations rises (making 
higher-quality American labor more compeLitive). There are many jobs 
related to the design and marketing of fashion based in the US as well. 
The risk posed by the TDPPPA is that by introducing copyright 
protection to apparel, the fashion cycle will slow down and costs will rise 
as legal fees and legal risks pervade the market. The likely result from 
both of these effects is that fewer garments will be sold — and that means 
fewer jobs. 
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Response to Post-Hearing Questions from Kurt Courtney, 

Manager, Government Relations, American Apparel & Footwear Association 


United States House of Representatives 
Committse on the Judiciary 

Subcommittee on Intellectual Property, Competition and the Internet 


Questions for the Record for Mr. Kurt Courtney 
Hearing on: 

H.R. 2511, the “Innovative Design Protection and Piracy Prevention Act” 

Friday. July 15,2011 
10:00 a.m, 

2141 Rayburn House Office Building 


Chairnitui Bob Goodlatte 


Question #1 : In his testimony, Mr. Hernandez, pointed out that 85% of CFDA members 
are small businesses. How does the cunent legal system, devoid of enhanced intelleetual 
property protection, affect them? How can enhanced intellectual property protection, such as 
H.R. 2511, help small businesses grow and create more jobs? 


Question #2 : H.R. 25 1 1 applies to “unique, distinguishable, non-trivial and non-tri vial 
variationjs] over prior designs for similar types of articles.” In your opinion, how common are 
such designs? How much of the merchandise at an average retail chain fits this description? 


Question #3 : H.R. 25 1 1 requires that a copy be “substantially identical” to a protected 
design, and the bill defines this term as “so similar in appearance as to be likely to be mistaken 
for the protected design, and contains only those differences in construction or design which are 
merely trixual.” 

• Does this definition provide clarity to the courts and designers on what constitutes a 
design infringement? And how would a designer interpret this definition? 

• Does the discretion requinsd to determine if a fashion design has been copied differ from 
the discretion courts use to decide whether paintings, songs, or other protected works 
have been copied? 
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Ranking Member Mel Watt 


Question #4: If H.R. 25 1 1 becomes law, are there industry standards in place that would 
govern licensing negotiations between newly empowered upstart designers and the 
manufacturers and retailers such that the consumer will continue to have affordable options? 


Question #5: The Retail Industry Leaders Association maintains that “most major 
apparel, footwear and accessory retailers purchase much of the merchandise they sell from 
foreign sources and/or import it themselves.” What is the projected immediate impact of this 
legislation on jobs in this country? 


Representative Ted Poe 


Question #6: Your testimony stated that AAFA, which T understand has over 400 
members, supports the innovative Design Protection and Piracy Prevention Act (IDP3A), Your 
testimony ftutlier states that AAFA's membership represents the largest cross section of the 
fashion industry across all price points for consumers worldwide ranging from haute couture to 
mass market,, .including some of the largest and some of the smallest companies in the industry. 

I assume that when an association publicly endorses a piece of legislation a vote must be taken 
by the entire membership. I would hke to know if the vote, by the entire membership, was 
unanimous in its endorsement of H.R. 2511. If the vote was not unanimous I would like to know 
the percentage of the AAFA membership that voted against the endorsement of the legislation, 
the names of the companies and the concerns of those members that voted against the 
endorsement of H.R. 2511. 

If a vote of the entire membership w'as not taken, I would like to know who at AAFA authorized 
the association’s endorsement. If authorization was given by the association’s board of directors, 
I would like to know what percentage of the directors voted against endorsement, the names of 
the companies those directors represented and the concerns of those companies. 
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AAFA Responses to House Judiciary Committee Written Questions 

Testimony by Kurt Courtney, Manager, Covernment Relations 
Hearing on the Innovative Design Protection and Piracy Prevention Act 
Subcommittee on Intellectual Property, Competition and the Interne 
House Judiciary Committee 

Answers to Chairman Bob Goodlatte 


#1 

Under today’s intellectual property rights structure for fashion, our members 
predominantly utilize trademarks to protect their brandnames. In this regard, you will 
often find apparel and footwear companies incorporating their trademark into the overall 
design of the article. This practice has and continues to be the most effective method to 
protect a company’s brandname and the overall design of the article. 

The industry has also relied on copyright for fabric designs, patents (including design 
patents) for functional innovations to garments and trade dress. Under these laws, the 
industry has seen many cases of legal intimidation that seek to extract settlements from 
innocent companies due to the high costs associated with defending oneself in court. 
Further, some lawyers attempt to improperly use these laws to bring suits on questions of 
design piracy, when none of them appropriately address the problem. In this 
environment, small businesses are often the most harmed, since they lack the financial 
resources to defend themselves against accusations. 

H.R. 2511 solves this specific problem under the Copyright Act by protecting only the 
aesthetic elements of an article of fashion. The legislation will eliminate the confusion 
that surrounds our industry today and enable forward-thinking designers to be able to 
protect a fashion design if it meets the very tight standards of originality. Small 
businesses can feel safe from frivolous lawsuits by understanding that the plaintiff must 
show evidence to the court before he can seek any damages from any innocent small 
designer just opening its doors. At the same time, if that small business creates a truly 
unique design under the criteria set forth in the bill, he has a clearly understandable 
process in order to move forward with protecting that original creation. 

If H.R. 2511 were to become law, businesses of all sizes would be able to preserve their 
delicate financial resources to create more jobs by eliminating the possibility of frivolous 
lawsuits on matters of design piracy. 
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#2 

Overall, original fashion designs are not very common, since most apparel and footwear 
companies reuse, recast and reformat older designs for new collections, especially in the 
mass market. However, the owner of an original design (as defined by H.R. 2511) should 
have the opportunity to protect that design from pirates. Given the narrow definition of 
originality in the legislation, the bill provides a framework that will spur innovation by 
inspiring designers to think beyond what has already been done in the past. 

I do not envision that you would find an original article of clothing or footwear (again, 
using the definition in HR 2511) in a big retail establishment. I would expect most 
original items to be found in smaller boutique stores. 1 will also reiterate that the bill 
ensures that generic designs cannot gain protection or be accused of infringement. 

#3 

The first iteration of design piracy legislation, the Design Piracy Prohibition Act, utilized 
a very broad infringement standard of “substantially similar.” In our discussions with the 
Council of Fashion Designers of America (CFDA) and our examination of the problem, 
we concluded that tightening this standard would ultimately provide the strong solution 
needed to address the design piracy problem, while simultaneously preventing frivolous 
lawsuits. AAFA believes that the legislation’s more narrow definitions provide the 
correct framework for designers and the courts to be able to efficiently and effectively 
determine an infringement. 

Yes, given that H R. 2511 establishes a tighter infringement standard than found 
anywhere elsewhere in the Copyright Act, the courts should not rely on previous cases in 
art, music or movies and institute new standards for fashion. 

Answers to Rankina Member Mel Watt 

#4 

Passage of H R. 25 1 1 will not affect the ability of the industry to continue to offer 
consumers affordable clothing and footwear options. As I stated earlier, generic fashion 
articles, such as t-shirts, pleated pants and button-down collared shirts will not be 
considered as original or as infringing, since they are very well-documented items that 
have been seen in fashion for decades. 

#5 

While production of much of our clothing and footwear occurs offshore, design for most 
of those articles occurs in the United States. Once passed, the legislation will enable 
apparel and footwear companies to maintain the jobs that are in the United States and 
provide up-and-coming designers with the opportunities they need to develop their 
brands. Further, with the clear cut standards set forth in the legislation, companies will 
be able to ensure that their financial resources are spent hiring more people and not used 
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trying to defend themselves in a frivolous suit. At the same time, a designer could also 
utilize these financial resources to protect his original design and, with a successful 
pleading, be able to obtain justice from those pirates who attempted to steal his original 
work. 

Answer to Rep. Ted Poe 
#6 

AAFA repeatedly sought and secured advice and input from general membership, its 
Brand Protection Council (BPC) and its Board of Directors, including a special task force 
that was appointed by the Board and drawn from general membership, as it developed 
positions on the design piracy legislation. AAFA does not publicly release the results of 
internal polling with Board or general membership. 
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Letter from Stephanie Lester, Vice President, International Trade, 
Retail Industry Leaders Association 



i^^RILA 

nCTAIL INDUSm LEAOCIB MSOCWriON 

Educate. Innovate. Advocate. 


1700 NORTH HOOflC STRERT 
SUITE 22SO 
RRUiNGTON, VA 32709 
r (703) 00-7300 R(703>04l-n0« 
UTMVIIRILAORG 


July 22. 201 1 

The Honorable Robert Goodlatte 
Chairman 

House Judiciary Subcommittee on Intellectual Propeny, Competition and the Internet 
2138 Rayburn House OtTice Building 
Washington. DC 205 1 5 

Dear Chairman Goodlatte 

The Retail Industry Leaders Association (RU..A) appreciates the opportunity to comment 
on HR 251 1. the Innovative Design Protection and Piracy Prevention Act While RILA 
appreciates the concern to protect truly new and innovative fashion designs. RILA 
nevertheless has serious concerns that the bill would result in costly and frivolous 
litigation that would disrupt a thriving and innovative industry, limit the availability of 
fashionable apparel at atTordable prices, and curtail new designs 

By way of background, RILA is the trade association of the world's largest and most 
innovative retail companies RILA members include more than 200 retailers, product 
manufacturers, and service suppliers, which together account for more than SI 5 trillion 
ill annual sales, millions of American jobs and mure than 100,000 stores, manufacturing 
facilities and distribution centers domestically and abroad 

RILA is concerned that the uncertainty created by this legislation would restrict our 
members' ability to olTer their customers a wide range of the latest styles and trends at 
affordable prices. We are also concerned this legislation will spawn frivolous lawsuits 
and stifle the creativity and innovation that have made the United States fashion industry 
more successful each year 

More specifically 

• 'The so-called “heightened" pleading requirements would not prevent 
lawsiiils/trials. .A designer convinced of the "originality" of his design, with a 
competent lawyer, would be able to articulate in a pleading why his design is a 
unique, distinguishable, non-trivial, non-utilitarian variation over prior design for 
similar articles sutficiently enough to raise fact issues that must be decided at trial 
whether the claim is valid or not This would mean lengthy discovery, trials, 
motions, and appeals-unless, of course, a defendant weighing the cost of 
litigation were to decide to .settle A new species of non-practicing entity, the 
"copyright troll,” would likely emerge 

• The designer would not have to offer any proof of originality to claim that he 
has created "a unique, distinguishable, non-trivial and non-utilitarian variation 
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over prior designs for similar types of articles.” Asking judges and juries 
unfamiliar with fashion design to determine whether a design is original and 
whether the allegedly infringing design is “substantially identical” will result in 
many confusing and conflicting decisions exacerbating the litigation explosion 
and creating a new forum-shopping problem. 

The exception for sellers and distributors under existing law would not apply 
to retailers who import the merchandise they sell. The proponents argue that 
the law would exempt retailers from liability. However, most major apparel, 
footwear and accessory retailers purchase much of the merchandise they sell from 
foreign sources and/or import it themselves. The exception that exists for sellers 
and distributors within existing copyright law does not extend to importers. 

Even sellers and distributors who do not import would be at risk. Most major 
apparel, footwear, and accessories retailers also have a hand in the design process 
on many of the products they purchase, including, but not limited to, products 
bearing the brands they own or license. Even minor involvement in the design 
process would likely trigger claims that the retailer induced its supplier to produce 
the allegedly infringing product. 

H.R. 2511 is a solution in search of a problem. To this point, no one has been 
able to articulate realistic, specific examples of what would be protectable under 
H.R. 25 1 1 that is not protectable under current law. When pressed for examples 
from the past, the proponents refer to Lady Gaga’s “meat dress,” a “three-armed 
trench coat” and a “lobster claw shoe,” each of which was a one-off creation 
protected under traditional intellectual property concepts. 

H.R. 2511 would put both jobs and designers at risk. The vast majority of 
U.S, designers are much more likely to be defendants under this legislation than 
plaintiffs, whether for infringement, false marking, or false representation. The 
true beneficiaries of H.R. 251 1 will be the lawyers who prosecute these claims, 
the lawyers retained to defend against these claims, and a small cadre of high-end 
designers who can afford to litigate these claims. We fear the designers employed 
by our member companies and their suppliers, as well as small, new designers 
attempting to make their mark, will be the hardest impacted by this legislation. 
Retailers would potentially have to devote significant time, costs and research to 
ensure that each product they sell would not infringe upon a protected design — 
not only at the time of design, but again when the garments are imported and sold 
(which generally occurs several months later). As a result, the bill is expected to 
raise the cost of doing business in retail which would result in higher prices and 
fewer jobs in the industry at a time when the U.S. economy needs just the 
opposite. 

Manufacturers would have difficulty obtaining financing. Enactment of this 
legislation would force banks, when considering a loan to an apparel 
manufacturer, to try to determine whether or not the manufacturer’s designs are 
distinct enough so as not to infringe on other designs, making such loans even 
more precarious than under current conditions. If an apparel manufacturer cannot 
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obtain credit, its ability to conduct business and maintain jobs is put in jeopardy. 
Smaller companies with fewer resources would be particularly affected. 

Tn conclusion, RTLA has significant concerns with H.R. 2511, and we oppose further 
action on the bill. If you have any questions or concerns, please contact Stephanie Lester, 
Vice President, International Trade at (stephanie .ieste r rS-r ila.org) or 703.600.2046. 


Sincerely, 

Stephanie Lester 

Vice President, International Trade 

cc: The Honorable Melvin Watt, Ranking Member 

Members of the Subcommittee on Intellectual Property, Competition and the 
Internet 
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112th congress 
1st Session 


H. R. 2511 


To aiiiond title. 17, T'nited States Code, to extend pr()te(dion to fashion 
design, and for other piirposes. 


IN THE HOUSE OF EEPKESENTATm^S 

July 13, 2011 

Mr, Goodlatte (for himself, Mr. Naulek. Mr. SenSELEKENNEE, Mrs, 
Maloney, Ms, Linda T, Sanchez of California, Mr. Coble, Mr, 
ScHiFN, Ms, Jackson Lee of Texas, Ms. Wateks, Mr. IsSxi, and Mr. 
EanctEl) introduced the foUoivmg hill; which was referred to tlie Com- 
mittee on the Judieiaiy 


A BILL 

To amend title 17, United States Code, to extend protection 
to fashion design, and for other pnrjioses. 

1 Be it enacted hy tJie Senate ami House of Bepresenta- 

2 lives of the United Slates of Afnerica in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may he cited as the “Innovative Design Pro- 

5 tection and Pii'acy Prevention x\ct”. 

6 SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE. 

7 (a) Designs Protected. — Section 1301 of title 17, 

8 United States Code, is amended — 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


20 

21 

22 

23 


2 

(1) ill siibscctioTi (a), by adding at the end the 
following; 

“(4) Fashion design. — A fashion design is 
subject to protection under this chapter.”; 

(2) in subsection (b) — 

(A) in paragraph (2), by inseiting ”, or an 
article of apparel,” after “plug or mold”; and 
(15) by adding at the end the following; 

“(7) A ‘fashion design’ — 

“(A) is the appearance as a whole of an 
article of apparel, including its ornamentation; 
and 

“(B) includes oi’iginal elements of the aiti- 
elc of apparel or the original arrangement or 
placement of original or non-original elements 
as incorporated in the overall appearance of the 
article of apparel that — 

‘‘(i) arc the result of a designers own 
creative endeavor; and 

“(ii) provide a unique, distinguishable, 
non-trivial and non-ntilitaidan variation 
over prior desigtis for similar tyjies of arti- 
cles. 
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1 “(8) The tcTin ‘dcsisyn’ includes fashion design, 

2 except to the extent expressly limited to the design 

3 of a vessel. 

4 “(9) The term ‘apparel' means — 

5 “(A) an article of men’s, women’s, or chil- 

6 d ren ’ s cl oth i n g, i n cl u d i n g n n d ergarm en ts , on ter- 

7 wear, gloves, footwear, and headgear; 

8 “(T3) handbags, purses, wallets, tote bags, 

9 and belts: and 

10 “(C) eyeglass frames. 

11 “(10) Tn the case of a fashion design, the term 

12 ‘substantially identical’ means an article of apparel 

13 which is so similar in appearance as to be likely to 

14 bo mistak<'n for the protected design, and contains 

15 only those differences in construction or design 

16 which are merely trivial.”; and 

17 (3) by adding at the end the follovnng: 

18 “(c) RuijE of Construction. — T n the case of a 

19 fashion design under this chapter, those differences or 

20 variations which are considered non-trivial for the pur- 

21 poses of establishing that a dcsigTi is suhicet to protection 

22 under subsection (b)(7) shall be considered non-trirtal for 

23 the puiyioses of establishing that a defendant’s design is 

24 not substantially identical under subsection (b)(10) and 

25 section 13()9(e).”. 
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4 

1 (b) Designs Not Subject to Pbotectton. — Scc- 

2 tion 1302(5) of title 17, United States Code, is a.mend- 

3 ed — 

4 (1) by striking “(5)” and inserting ‘‘(5)(A) in 

5 the ease of a design of a vessel hnll,’'; 

6 (2) by striking the period and inserting or”; 

7 and 

8 (3) by adding at the end the following: 

9 “(U) in the ease of a, fashion design, embodied 

10 in a useful article that was made public by the de- 

1 1 signer or owner in the United States or a foreign 

12 countiy before the date of enactment of this chapter 

13 or more than 3 years before the date upon which 

14 protection of the design is asserted under this ehap- 

15 ter.”. 

16 (c) Re\JS 10NS. ADAPT.tTTONS, AND EeABBANGE- 

17 MENTS. — Section 1303 of title 17, United States Code, is 

18 amended by adding at the etid the following: “The pres- 

19 ence or absence of a pa.rticulaT' coIot' or colors or of a pic- 

20 torial or gTaphic work imprinted on fabric shall not be con- 

21 sidcred in determining the protection of a fashion design 

22 under section 1301 or 1302 or in detennining infringe- 

23 ment under section 1309.”. 

24 (d) Teem oe Frctectton. — S ection 1305(a) of title 

25 17, United States Code, is amended to read as follows: 


•HR 2511 IH 



137 


1 “(a) Tn Generate — S ubject to subseetinu (b), the 

2 protection provided under this chapter — 

3 “(1) for a design of a vessel hull, shall continue 

4 for a term of 1 0 years beginning on the date of the 

5 commencenicnt of protection under section 1304; 

6 and 

7 “(2) for a fashion design, shall continue for a 

8 term of 3 years beginning on the date of the com- 

9 mencement of protection under section 1304.”. 

10 (e) TnprtnGrmrnt. — S ection 1309 of title 17, 

1 1 United States Code, is amended — 

12 (1) in subsection (c) — 

13 (A) by inserting “offer for sale, advertise,” 

14 after “sell,”; and 

15 (T5) by inserting “cither actual or rcason- 

16 ably inferred from the totality of the cir- 

17 cumstanccs,” after “created without knowl- 

18 edge"; 

19 (2) by amending subsectioti (e) to read as fol- 

20 low;s: 

21 “(c) Tnfringixg Artiot.e Dkftnkd. — 

22 “(1) Tn general. — As used in this section, an 

23 infringing article’ is any article the design of ivhich 

24 has been copied from a design protected under this 

25 chapter, or from an image thereof, without the con- 
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6 

1 scut of the owTicr of the protceted design. An in- 

2 fringing article is not an illnsti’ation or picture of a 

3 pi’Otected design in an advertisement, book, peri- 

4 odical, newspaper, photograph, broadcast, motion 

5 pietnre, or similar medium. 

6 “(2) Vessel huei, design. — I n the ease of a 

7 design of a vessel hull, a design shall not be deemed 

8 to have been copied from a protected design if it is 

9 original and not substantially similar in apiiearance 

10 to a protected design. 

1 1 “(3) F.<\SHT0N design. — Tn the case of a fash- 

12 ion design, a design shall not be deemed to have 

13 been copied from a protected design if that design — 

14 “(A) is not substantially identical in overall 

15 visual aiipearancc to and as to the original clc- 

16 ments of a protected design; or 

17 “(II) is the result of independent cre- 

18 atioTi.”; and 

19 (3) by adding at the end the following: 

20 “(h) Home Sewing Exception. — 

21 “(1 ) Tn GeneraIj. — ^T t is not an infringement of 

22 the exclusive rights of a design owner for a pei’son 

23 to produce a single copy of a protected design for 

24 personal use or for the use of an immediate family 
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7 

1 member, if that copy is not offered for sa,le or use 

2 in trade during the period of protection. 

3 “(2) IIuTjK of GONSTRUCTTON. — Nothing in 

4 this subsection shah be construed to permit the prab- 

5 lieation or distribution of instructions or patterns for 

6 the copjing of a protected design.”. 

7 (f) At'PTJCatton for. Regtstratton. — Section 

8 1310(a) of title 17, United States Code, is amended — 

9 (1) by sti’ihing ‘‘Protection under this cha.jrter” 

10 and inserting ‘‘Tn the case of a design of a vessel 

1 1 hull, protection under this chapter”; and 

12 (2) by adding ‘‘Registration shall not apply to 

13 fashion designs.” after ‘‘first made public.”. 

14 (g) Remedy FOR Infringement. — Section 1321 of 

15 title 17, United States Code, is amended — 

16 (1) by striding subsection (a) and itiserting the 

17 followng; 

18 “(a) Tn General. — 

19 “(1) Vessei, huij,. — T n the case of a vessel 

20 hull, the owner of a design is entitled, after issuance 

21 of a certificate of registration of the design under 

22 this cha|.)ter, to institute an action for any infringe- 

23 ment of the design. 

24 “(2) Uashton design. — In the case of a fash- 

25 ion desigm, the owner of a design is entitled to insti- 
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1 tiitc ail action for any infringement of the design 

2 after the design is made public under the tenns of 

3 section 1310(b) of this chapter.'’; and 

4 (2) by adding at the end the foUounng; 

5 ‘‘(c) Pleading REQuiBEAraNT for Fashion De~ 

6 SIGNS. — 

7 “(1) In Generat,. — I n the ease of a fashion de- 

8 sign, a elainiant in an action for infi-ingcmcnt shah 

9 plead nnth particulai-ity facts establisliing that — 

10 “(A) the design of the elaiinant is a fash- 

1] ion design \ftthin the meaning of section 

12 1301(a)(7) of this title and thus entitled to pro- 

13 tection under this chapter; 

14 “(B) the design of the defendant infringes 

15 upon the protected design as described under 

16 section 1309(e); and 

17 “(C) the protected design or an image 

18 thereof was available in such location or loca- 

19 tions, in such a manner, and for such duration 

20 that it can be reasonably infeimed from the to- 
ll tality of the surrounding facts and cir- 

22 cumstances that the defendant saw or othenftse 

23 had knowledge of the protected design. 

24 “(2) ConStderatiONS. — I n considering wheth- 

25 er a claim for infringement has been adequately 
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9 

1 pleaded, the court shall consider the totality of the 

2 circumstances.”. 

3 (h) PenatjTY fok FatjSe Uepresentatton. — S ec- 

4 tion 1327 of title 17, irnited States Code, is aniended — 

5 (1) by inserting “or for pui'poses of obtaining’ 

6 recoveiy based on a claim of infring’ement under this 

7 chapter” after “registration of a design under this 

8 chapter”; 

9 (2) by striking “$500” and inserting “$5,000”; 

10 and 

11 (3) by striking “$1,000” and inserting 

12 “$ 10 , 000 ”. 

13 (i) NONAPPTJCAtSII.ITY OF ENFORCEMENT BA’ 

14 Treasury and Post at, Serauge. — S ection 1328 of title 

15 17, United States Code, is amended — 

16 (1) in subsection (a), iTi the first sentence, bj’ 

17 striking “The Sccretaiy” and inserting “Tn the ease 

18 of designs of vessel hulls protected under this chap 

19 tei', the Secretaiy”; 

20 (2) in subsection (b), in the first sentence, by 

21 striking “Articles” and inserting “Tn the case of do- 

22 signs of vessel hulls protected under this chapter, ar- 

23 tides”; and 

24 (3) by adding at the end the follorring: 
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10 

1 “(c) NonappijcabiIjTTY. — This section shall not 

2 apply to fashion designs protected under this chapter.”. 

3 (j) Common L.aw and Otttkr Rigttts TJnap- 

4 PPGTBD. — Section 1330 of title 17, United States Code, 

5 is amended — 

6 (1) in paragi-aph (1). by stinking “or” after the 

7 semicolon; 

8 (2) in paragraph (2), by striking the period and 

9 inserting or”; and 

10 (3) by adding at the end the following: 

1 1 “(3) any rights that may exist under provisions 

12 of this title other than this chapter.”. 

1 3 SEC. 3. EFFECTIVE DATE. 

14 This Act and the aiTK'ndmcnts made by this Act shall 

15 take effect on the date of enactment of this Act. 

O 
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